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ADVERTISEMENT. 



This work is intended to give a view of the Foreign 
Relations, an account of the policy pursued, or, as it is 
sometimes termed, a diplomatic history of the country, 
from the first intercourse of the Government with 
Europe in 1776 — 7 — 8, to the end of the year 1814. 
We have selected that period for the close of the 
'^ account,'* as a general paci6cation then took place, 
and those considerations, which, during the wars of 
the French revolution, gave so much importance to 
our negotiations abroad, were, in consequence of the 
state of peace, entirely put at rest. 

We have given a condensed exposition of some of 
the important principles of the Laws of Nations, brought 
into discussion since the year '92, though the nature of 
the work has not permitted an extended dissertation 
on ^xiy of those topics. 



IT ADVERTISEMENT. 

It is proper to observe that, in preparing this work, 
great use has necessarily been made of the collec- 
tion of American state papers, and of the journals of 
Congress, both of the confederation, and of the present 
government, together with the documents, debates, &C 
to be found in the Parliamentary History of Great 
Britain, and other works of that description. The 
valuable collections of the Ebeling and Warden libra- 
ries on American subjects, now in the possession of 
Harvard University, and the excellent collection of 
American tracts in the Atheneum in this town, may be 
consulted to advantage . on any topic relative to this 
country. 

Boston, April 10th, 182G. 
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CHAPTER I. 

PRELIMINARY REMARKS. CONFEDERATION, &c. 

Fvmen of Firtt Congress as to Foreign Relations defective — Adoption 
of Confederation — Powers of Constitution q/^'SS — Powers of House 
of Representatives as to Treaties-^Foreign business first done by Se- 
cret Committees J very laborious — DepartwMKt for Foreign Affairs es- 
tablished — First Secretary^^Salary — Department under the Consti- 
tution — One of the Cabinet — Righi of President to remove — United 
States never sent or received an '' Ambassador^^ — Rules for reception 
Diplotnaftc AgtnU of the Confederation — Expenses of the Diplo- 
matic Corps under the Confederatiof^— Salaries ifc, under the Consti* 
tution — Ceremonial of first Minister very difficult to arrange — Some- 
what ludicrous — Extract from Secret Journals — Present mode of 
accrediting. 

We propose, in this chapter, briefly to recite the power of Con- 
gress under the confederation of '78, and of the government un- 
der the constitution of '89, in regard to the relations of the 
country with foreign states, together with such circumstances, 
as properly belong to the management of foreign afiairs. It 
is well known, that the first assembly of delegates from the 
thirteen colonies, or parts of colonies, was held in Philadel- 
phia, in September, '74. The meeting was convened on the 
propontion of the Province of Massachusetts Bay ; and it wbb 
annually renewed by a vote of the Congress itself till the 

1 



2 PRCUBfUTABT REMARKS. CONFEDERATION, (SlC. 

year 1778, when the diflTerent colonies or provinces, having 
instructed their delegates to sign the articles of *' Confedera- 
tion and perpetual Union," agreed on by Congress in the pre- 
ceding November, an organized government, usually known 
by the name of the Confederation^ was established. Before 
this period, the delegates to the Congress acted by the special 
instructions of the Province Legislatures, or of the committees 
of the people by whom they were chosen. These instructions 
were of various import. Some delegates, indeed, were not 
furnished with any powers whatever. Their discretion was 
unlimited. But in general the representatives of the 
colonies were authorized to consult for the public good and 
general welfare, either by securing the liberties of the pro- 
vinces, or by establishing a just and safe commercial arrange- 
ment with the mother country. A Congress, thus composed, 
was not invested with constitutional authority. Even, if the 
instructions of the delegates had been binding on their re- 
spective legislatures, the different legislatures would not have 
been bound in an equal degree ; for some delegates were with- 
out instructions, and to those who were furnished with them a 
great variety of powers were given. The colonies, or provinces, 
were not parties to any instrument ; they did not jointly agree 
to support any one measure ; much less the great system of 
measures by which the revolution war was conducted. But 
the exigency of the case, the danger of the country, the ne- 
cessity of preservation, supplied the deficiencies of form. The 
Congress of '74 did not appear to believe, that a war would 
take place — they did not expect a separation from the mother 
country — they took no direct immediate measures to resist, by 
force, the unjust pretensions of the British government. This 
Congress remained in session six weeks with closed doors. 
They adopted a non-importation, non-exportation, and non- 
consumption agreement — ^they prepared a petition to the king 
'—and an address to the people of Great Britain ; — public do- 
cuments, which will always be admired, as long as good writ- 
ing, manly sense, and just practical notions, both of civil and 
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poKtical liberty, merit applause. The Congress of '75 enter- 
ed upon the iror, and, from the time General Washington was 
appointed to command the continental forces to the confede- 
ration in ^78, they leried men, borrowed money, sent minis- 
ters, concluded treaties, and performed most of the acts of a 
sovereign government. In *78, the confederation* was adopt- 
ed by the thirteen colonies, under the title of the '* United 
States of America." This is the date of a constitutional 
government in this country. Whether as parties to this in- 
strument, or to the act of Union of '89, the states severally and 
mutually pledged their faith, in as solemn a manner as could be 
done, to abide by the determination of the United States in Con- 
gress assembled on all questions that, by the confederation or 
the constitution, were subjected to their deliberation and con- 
trol. This was a regular contract, obligatory in an equal man- 
ner, and to a defined extent. We shall only mention the pro- 
visions of the first ** Union" that relate to the subject of this 
work. 

^^ The United States, in Congress assembled, shall have the sole and 
exclusive right and power — Of determiniog on peace and war, ex- 
cept in the cases mentioned in the sixth article — Of sending and re- 

* The idea of a confederacy was not altogether new. A scheme of 
this sort was discussed in a meeting of delegates at Albany in 1754, 
thoogh for a very different purpose. The king in council rejected 
the application. In July, '75, a year before the Declaration of In- 
dependence, Congress took the matter of a confederacy and union 
into consideration, the inconvenience and even fatal danger of their 
actual condition being abundantly apparent. The first sketch was 
proposed by Dr. Franklin, a member from Pennsylvania. This did 
not differ materially from the articles afterwards agreed on, though 
America conld, by no means, at that period, be considered as separated 
fbom England. An amended copy of this scheme was afterwards re- 
ported by a committee in July, 76. This is said to be in the hand- 
writing of Mr. Dickinson, the well known author of the Farmers' Let- 
ters. It is very evident, that Congress did not think it important to 
adopt articles of perpetual union till a reconciliation with Great Britain 
became utterly hopeless. The articles were extremely discussed. 
They were fInaDy accepted in November, 1777. 
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ceiTing ambassadors — Entering into treaties and aUiances, provid- 
ed that no treaty of commerce shall be made, whereby the legii- 
lative power of the respectife states shall be restrained from im- 
posing soch imports and duties on foreigners, as their own people 
are subjected to, or from prohibiting the exportation or importa- 
tion of any species of goods or commodities whatsoever^' — ^ To 
borrow money or emit bills on the credit of the United States, trans- 
mitting every half year to the respective states an account of the 
sums of money, so borrowed or emitted^' — ^^ The United States, in 
Congress assembled, shall never engage in a war, nor grant letters 
of marque and reprisal in time of peace, nor enter into any treatises 
or alliaoces, nor coin money, nor regulate the value thereof, nor 
ascertain the sums and expenses necessary for the defence and wel- 
fare of the United States, or any of them, nor emit bills, nor 
borrow money on the credit of the United States, nor appropriate 
money, nor agree upon the number of vessels of war to be built or 
purchased, or the number of land or sea forces to be raised, nor 
appoint a commander in chief' of the army or navy — unless nine 
states assent to the same.^' 

Each state had one vote ; but no state could have more than 
seven delegates in the Congress. 

Peace having been made, the nation was speedily convinced 
that the confederation was altogether inadequate in all mat- 
ters of trade, for all purposes of revenue and commerce, and 
of intercourse of every description with foreign states. The 
present constitution was adopted, and went into operation on 
the 4th of March, 1789. Under this constitution, Congress 
has power to " lay and collect taxes** — " to borrow money on 
the credit of the United States'* — " to regulate commerce :** 
but the '* President has power, by and with the advice and 
ccmsent of the Senate, to 'make treaties provided two thirds 
of the Senators presont concur, and he shall nominate, and 
by and with the advice and consent of the Senate, shall ap- 
point ambassadors, other public ministers," &c. This is 
the mode in which the constitution directs that foreign inter- 
course shall now be n^aintained. Treaties are the supreme 
law of the land. AH courts must take notice of them. 
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The judiciary cannot declare a treaty to have been violated 
and therefore void. This power belongs solely to Congress. 
But it is not settled, whether the courts have not power to de- 
clare an article of a treaty unconstitutional. 

^^ Id the year 1796, after the treaty with Great Britain was rati- 
fied by the President and Senate, and was proclaimed by the Pre- 
sident, it became a question how far, under the constitution, a trea- 
ty was binding on Congress as a legislative body. In the discoi- 
sion of this question, in the House of Representatives, it was coq» 
tended on the one hand, that a treaty was a contract between two 
nations, which, when made by the President by and with the advice 
and consent of the Senate, was binding on the nation, and that 
a refusal by the House of Representatives to carry it into effect, 
was breaking the treaty and violating the faith of the nation. 
On the other hand it was contended, that a treaty which required 
an appropriation of odoney, or any act of Congress to carry it into 
effect, was not, in that respect, obligatory till Congress had agreed to 
carry it into effect, and they were at full liberty to make or with- 
hold such appropriation or act, without being chargeable with vio- 
lating the treaty, or breaking the full faith of the nation. Accord- 
ingly the House of Representatives passed a resolution calling on 
President Washington to lay before them the instructions to th^ 
Miidster, (Mr. Jay), who had negotiated the treaty with Great 
Britain, and the correspondence and documents, except so far as on 
account of the pending negotiation, they were improper to disclose. 
The President declined a compliance with the -request, stating, 
among other reasons, that a treaty duly made by the President and 
Senate, became the law of the land and was obligatory ; that the 
assent of the House of Representatives was not necessary to tiie 
validity of a treaty, and therefore the papers requested could not 
come under the cognizance of the House of Representatives, except 
for the purpose of impeachment, which was not stated to be their 
object. The House of Representatives thereupon passed resolu- 
tions, disclaiming the power to interfere in making treaties, but 
asserting their right whenever stipulations were made en subjects 
committed to Congress by the constitution, to deliberate on the ex- 
pediency of carrying them into effect ; and in legislating on several 
treaties then before them, they struck out the words " that proTi-» 
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ttoa 0«ght to be, made bj law,^' and aubstituted words whicb dc- 
ciarod merolj the expedieocy of passing the necessarjr laws. In 
the session 1815^ 16, the qaestioo as to the effect of a treaty arose 
■gain in Congress, and was elaborately discussed in both branches. 
A commercial treaty had been made at Londou, in the month of July 
preceding, between the United States and Great Britain, by which it 
was agreed to abolish the discriminating duties on British vessels 
and cargoes, then existing under the acts of Congress ; and a bill 
was passed in the House of Representatives particularly enacting 
the same stipulations as the treaty contained. But It was rejected 
in Senate, that body having passed a bill of their own, which 
simply declared that so much of any act of Congress, as was con- 
tracj to the treaty, should be deemed and taken to be of no force 
or effect. This bill was amended, in the House, by striking out 
the words ^^ and declared,'^ and substituting the original bill which 
the Senate had rejected ; these amendments were, however, re* 
jected in the Senate, and the difference between the two houses, ter- 
minated in the appointment of committees of conference, by whose 
recommendation the above mentioned amendments of the Hoose 
ware relinquished, and the bill passed as proposed by the Senate ia 
a declaratory shape, with some modifications not affecting the prin- 
j(;|ple8 in dispute.''* 



DEPARTMENT OP FOREIGN AFFAIRS. 

The Congress, or Government, during the confederation, con- 
sisted of but one brancli or house. The number of the dele- 
gates was usually between fifty and sixty.f It was a legis- 
lative body, and its business, both foreign and domestic, in the 
outset, was done altogether by committees. They had ori- 
ginally no executive officers. The powers of the government 
were not then distributed in the beautiful manner we have 

* Sergeant. — Constitutional law. 

f Fifty-six signed the Declaration of Independence. 
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since seen them, under the present constitutidn. But they 
were all assembled or concentrated in one body or single, de- 
partment. This circumstance, connected with the state of 
the nation, must have made the office of delegate, during the 
revolution war, exceedingly laborious and responsible. 

The first committee to undertake the foreign business of 
the country was instituted in November '75. It was a secret 
committee and called the committee of " foreign correspon- 
dence." Subsequently, it was called the committee of foreign 
affairs, and was provided with a secretary. This committee 
did a great deal of work. They had the management of all 
the foreign correspondence, then voluminous, and of all ne- 
gotiations, particularly those that led to the treaties with 
France and Holland. But the evils and great inccmveniencea 
of this mode of conducting the delicate, complicated, and 
very difficult transactions, in which the United States were 
engaged with other nations, a description of business daily 
accumulating in amount, were soon felt and will readily be 
perceived. The committee was abolished in January, '81, 
and an office called the '^ Department of Foreign Affairs" estab- 
lished in its place. The necessity of this change is well 
explained in the preamble to the report made on the oc- 
casion. 

<^ The extent and rising power of the^e United Statea, entitle 
ffaem to a place among the great potentates of Europe, while our 
political and commercial interests point oat the propriety of culti- 
vating with them a friendly correspoodence and connexion. That 
to render such an intercoune advantageons, the necessity of a com- 
petent knowledge of the interests, views, relation, and systems, of 
those potentates is obvious. 1'hat a knuiv ledge in its nature so com- 
prehensive is only to he acquired by a constant attention to the state 
of Europe, and an unremitted application to the means of acquiring 
well grounded information. That Congress are, moreover, catled 
upon to maintain with our ministers at foreigpa courts a regular cor^ 
respondence, and to keep them fully informed of every circum- 
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stance and event, which regards the pahlic honour, interest, and 
safety. Whereupon, Resolved, that an office he forthwith estah* 
llshed for the department of foreign affairs, to be kept always in the 
place where Congress shall reside. That there shall be a Secre- 
tary for the dispatch of the business of the said office, to be styled 
«( Secretary for Foreign Affairs.^' That it shall be the duty of the said 
Secretary to keep and preserve all the books and papers belong- 
ing to the department of foreigpa affairs, to receive and report the 
applications of all foreigners, to correspond with the ministers of 
the United States at foreign courts, and with the ministers offoreign 
powers, and other persons for the purpose of obtaining the most ex- 
tensive and useful information relative to foreign affairs to be laid be- 
fore Congress when required, also to transmit such communications 
as Congress shall direct, to the ministers of these United States and 
others at foreign courts and in foreign countries ; the Secretaiy 
shall have liberty to attend Congress, that he may be better in- 
ibrmed^of the affairs of th6 United States, and have an opportunity 
of explaining his reports respecting his department.^' 

In the following year the style of this officer was altered. 
He was called ** Secretary to the United States of America for 
the department of foreign affairs," and he was allowed 4000 
dollars exclusive of the expenses of his office. Mr. Robert 
R. Livingston of New York was the first Secretary of State. 
He was chosen in August '81, but having resigned in June 
'83, Mr. Jay, at that time in Europe, was chosen to succeed 
him. Mr. Jay remained in office till the adoption of the 
constitution. This office was not expressly recognized by the 
confederation ; no provision having been made in that instru- 
ment for establishment by name of this or any other depart- 
ment, but it was enacted by a resolution, as the present de- 
partment of state has been subsequently created by a law of 
Congress. The institution of these departments was au- 
thorized by the 9th article of the confederation — '^ the power to 
appoint such civil officers as may be necessary for manag- 
ing the general affairs of the United States." This office 
was the foundation of the present department of State, estab- 
lished by law in '89, no provision having been made for it in 
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the constitution, (except the general one under article 1. 
sec. 8. provision 17.) It was theti called the ^* Department of 
Foreign Affairs," and the officer, the " Secretary for the Depart- 
ment of Foreign Affairs." These terms were respectively 
changed to " Department of State," and " Secretary of State." 
The duties of this officer have not materially varied in conse- 
quence of the change of government. The Secretary of State 
now forms one of the Cabinet, and in the whole conduct of 
that department, receives his instructions from the President. 
No arrangement having been made by Congress for the 
appointment of this officer, the President exercises the right, 
conferred on him in other cases, of making a nomination m 
the usual form to tlie Senate. He has also under a construc- 
tion of the constitution (now admitted,) the right of removing 
this officer, or the head of any other department at his plea- 
sure. The law of '89 is considered as having settled this very 
important point. The bill did not pass without a very able 
and earnest opposition, but as the clause giving the power of 
removal to the President, was stricken out, the appearance 
even of conferring this right upon him by the Legislature was 
removed, and it could be regarded as a quality only incident 
under construction to the right of nomination, as it regards all 
superior officers of the United States ** whose appointments" 
were " not otherwise provided for." The salary of the Secre- 
tary of State is now 6000 dollars. Of late years various mat- 
ters have been referred to the examination, or the manage- 
ment of this officer, that do not in strictness belong to the De- 
partment of Foreign Affairs ; for the duties of this department 
are not so specific, or easily defined, as those pf either of the 
others. This circumstance has produced a great accumu** 
lation of business, and it is probable the government will find 
it necessary to create a fifth department^ for the purpose of 
relieving the Secretary of State of all those affairs that do not 
properly belong to the Army, Navy, or Treasury. This might 
well be called the department of domestic affairs, or home 
department, perhaps a more significant and convenient name. 
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Wc observe, in the late message of the President, a depart- 
ment of this description has been recommended. 



DIPLOMATIC CORPS. 



The United States have never sent or received an ^* amba»» 
sador,"* in the usual diplomatic sense of that term. Indeed 
the form of our government appears entirely to forbid it, while 
we confine ourselves to the European meaning of the rank* 
An ambassador has a representative character. He represents 
the person and dignity of his sovereign. *^ The pre-eminenoe 
pf ambassadors manifests itself chiefly in the particular cere- 
monial of their reception in the country where they are 
appointed to reside. They are entitled to speak at the 
audiences they obtain, with heads coveredy — to keep a canopy 
or throne in their dwellings," &c. An ambassador is, of 
course, often employed to manage the affairs of his nation 
like any other public minister, but his representative charac- 
ter of the honour and dignity of his sovereign, constitutes in 
his particular case, a minister of the first rank. This latter 
quality an American minister cannot well possess, fisr he 
represents nothing but the nation. The government it is tme^ 
has a right to require that ministers shall be received ftom 
them of the rank of ambassadors, but the distinction will 
obviously depend upon something different firom the repre-* 
sentation of the person of the sovereign. The English, we 
believe, are not much in the habit of employing ambassadors; 
mo9t of their ministers being envoys, with fiill powers* But 
there are certain courts in Europe to which it seems to be 

* The Congress of '83 introduced a slight difierence in the cere- 
monial of receiving an ambfusador. He was allowed to sit covered in 
their presence and the President rose not only when he was introduced, 
but also when he read his jmswer. Ministers did not enjoy these pri- 
vileges. 
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asortofetiqij^tteto send an ambassador. The sovereigns of 
the House of Bourbon, (France, Spain, and the two Sicilies,) 
are usually represented at their respective courts by a minis- 
ter of this rank* 

Difficulties have often arisen from the^claims of ministers 
on the score of precedence. We find in the Recueil des 
Piices officielles, (Tom. 8. No. 17.) an arrangement signed by 
the eight powers,* parties to the treaties of 1814 — 1815 on 
this subject. As it is quite short and is now probably adopted 
m most of the European courts, we take this opportunity of 
tnmslatiiig it; the provisions appear just; they are at least 
▼ery convenient. 

^ Art. 1. Diplomatic agents are divided into three classes. 
1. Anibassadora, Legates, or Nnncios. 2. Envoys, Ministers and 
other agents accredited by the Sovereigns. 3. Charg(;8 d^Afiairei, 
accredited by the Department of Foreign Relations. 

^^ Art. 2. Ambassadors, Liegates or Nuncios, are alone invested 
with a representative character. 

^ Art. 3. Diplomatic agents sent on a mission extraordinary, are 
not entitled, on this account, to a superior rank. 

^^ Art. 4. DiplotnaUc agents of the respective classes take rank 
acGOTding to the date of the official notice of their arrival. The 
representatives of the Pope are not affected by this article. 

*' Art. 5. Each State shall determine upon an uniform mode of 
receiving diplomatic agents of the different classes. 

^^Art. 6. Neither relationship nor family or political alliances 
between courts confer rank upon their agents. 

^ Art. 7. The order in which the signatures of Ministers shall be 
placed in acts or treaties between several powers, that allow of the 
altemat, shall be determined by lot.'^ 

During the confederation, the public officers of the United 
States abroad were called, either Charges d'Affaires, Commis- 
oioiiers, or Ministers Plenipotentiary. We are not aware that 
the confederation ever received or employed an Envoy Extra- 

* Aofliria, Spain, France, Great Britain, Portugal, Prussia, Russia 
and Sweden. 
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ordinary. At present the government has established by its 
practice three classes, viz. Charg6 d' Affaires ; Minister Ple- 
nipotentiary and Envoy Extraordinary. The Corps Diplo- 
matic of this country in Europe now consists either of Chargto 

# 

d' Affaires or Envoys Extraordinary with full powers. 

The salaries of public ministers varied very much under the 
confederation. They had at first no fixed compensation* 
But in October '79 a salary of £2500 was established for the 
ministers in France, and of £1000 for the Secretaries, in fiill 
for services and expenses. This rate continued till '84, when 
Congress resolved that the salary of a minister should not 
exceed 9000 dollars. It does not appear that any outfit was 
allowed. The confederation generally paid their ministers 
better than is now done ; for the expense of living in Europe, 
particularly on the continent, has increased at least one half 
the last forty years. We have still remaining a report of the 
Secretary of Foreign Affairs on the expenses of his department 
in 1782. It is in some respects an amusing document, though, 
as it regards the expense of the ministers, obviously quite 
loose and hasty. 

^^ Dr. FraokliD has a part of Mr. Chaamont's house at Passy, 
he keeps a chariot and pair, and three or four servants, and gives 
p, dinner occasionally to the Americans and others. His whole 
expense as far as I can learn, is very much within his income. 
Mr. Adams lives in lodgings ; keeps a chariot and pair, and two 
men servants. He has hitherto retained a private secretary, who 
will, in the absence of Mr. Dana, it is presumed, be paid by Con- 
• gress. 1 have lately heard that Mr. Adams was about to take a 
house. Mr. Dana^s salary, even if he should aqsume a public cha- 
racter in a country where the relative value of money is so high, 
that if I am well informed, an elegant house may be hired for 
fifteen guineas a year, is very ample. Of Mr. Jay's manner of 
living, I have been able to give no account, but I should conclude 
from the price of the necessaries of life in that part of Spain in 
which he lives, from the port the Court and the people about it 
maintain, and above all, from its sitting in different parts of the 
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* 

Kingdom, that to live in the same style with Dr. FraDklin, hia 
expenses most amount to nearly the double of theirs. But as every 
conjecture of this kind must be very uncertain, all I can do is to lay 
before Congress the relative expense, as far as I can learn it, be- 
tween the different places at which the ministers reside, taking 
Philadelphia for a common standard. Paris, if wine, clothing, and 
the wages of servants are included, is about twenty per 'cent 
cheaper than Philadelphia ; Amsterdam, ten ; and at Madrid, the 
expenses of a family are somewhat higher than at this place. 
But from the unsettled state .of those who follow the court, their 
travelling equipage and charges must greatly enhance this expense. 
Congress will make their own deductions from these facts, after 
allowing for their inaccuracy* 

^ Annual expense of the Department of Foreign Affairs, exclusive 
of contingencies :-* 
<' Secretory of the United States for the Department 

of Foreign Affairs ....- {4000 

'^ 1st Under Secretary, Lewis R; Morris, - - . . qoO 

>^ 2d Under Secretary, Peter S. Dn Ponceau - • - 700 

" Clerk, the Rev. Mr. Tetard 600 

$6000 

"Dr. FranWiD- - r - £2500 at 4i. 6(i. - - . n,in.fj 

"Mr.Jaj 2500" "... -11,111.^ 

•* Mr. Adams - - - - 2500 « «... 

'^ Mr. Liaurens - - - . 1500^^ "... 

^' Mr. Carmichael - . . lOOO '^ "... 

" Mr. Dana 1000 " «... 



ll,ni.|8 
6,666. {^ 
4,444. #0 

4,444. ^ 



" Mr. Dumas .... 200 Louis d'ors. - - 920. 



67,308. a 



*' Private Secretary to Dr. Franklin. 
" Private Secretary to Mr. Adams. 

By the law of May 1810, the salaries of ministers were 
fixed at $9000, and of charges, at $4,600, exclusive of one 
year's salary in the shape of outfit. 



/ 
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CEREMONIAL OP RECEPTION. 

Ik receiving the first Foreign Minister in '78, various difficul- 
ties presented themselves to the consideration of Congress. 
The etiquette practised in the courts of Europe was probably 
known, or at the least, it could easily have been ascertained. 
But this ceremonial could in no way be made to apply to the 
actual condition of the American Congress. It was not a 
regal government with a monarch, nor a confederated repub- 
lic with an executive to represent it. The single House of 
Delegates was the whole government. The foreign minister 
was addressed to the Congress, and by that body he alone 
could be accredited. This part of the affair was very plain 
and easily understood, but the detculs of the reception were 
seenungly difficult to arrange. Congress itself was the sove- 
reign independent body, to whom the minister was to be 
presented — it was the nation : but every member of it was 
a delegate from a sovereign and independent state and pos- 
sessing equal dignity and authority with every other member. 
Still it could only be approached as a body. Neither was 
C<mgress furnished with officers to perform the minor parts 
of the ceremonial of introduction. Their own members who 
composed the nation, and each of whom represented a sort of 
nation, were obliged to be the actors or assistants in the 
scene. 

Mr. Gerard was the first foreign minister received by Con- 
gress. He arrived in this country in the summer of 1778, 
and was a Minister Plenipotentiary. The form of his presen- 
tation obviously caused some embarrassment. The subject 
was regularly referred, like any other matter, to a conmiittee, 
(Richard Henry Lee, Samuel Adams, Gouvemeur Morris,) 
and the report of this committee was discussed Jive days by 
Congress. The debates have not beelh preserved. The busi- 
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ness was finally arranged with uncommon care and minute- 
ness, — ^not perhaps in very good taste, nor with much simpli- 
city ; but the reader will be satisfied by the extracts we are 
about to quote firom the order of the ceremony, that Con^^reis 
had not neglected the rights or pretensions of either party. 

^^ Resolved, that the ceremonial for a Minister Plenipotentiary 
or En? oy shall be as follows. When a Minister Plenipotentiary or 
Envoy, shall arrive within any of the United States, he shall 
receive, at all places, where there are guards, sentries, and the 
lilte, such military honours as are paid to a general officer of the 
second ranic in the armies of the United States. When he shall 
arrive at the place in which Congress shall be, be shall wait upon 
the President, and deliver his credentials, or a copy thereof. Two 
members of Congress sfaaJI then be deputed to wait upon him, 
when and where he shall receive audience of the Congress. At 
the time be is to receive his audience, the two members shall 
again wait upon him in a coach belonging to the States, and the 
person first named of the two, shall return with the Minister Pleni- 
potentiary or envoy in the coach, giving the Minister the right 
hand, and placing himself on the leA with the other member 
on the first seat. When the Minister Plenipotentiary or Envoy 
is arrived at the door of the Congress Hall, he shall be introduced 
to hi* ch^r by the two members who shall stand at his left hand.*' 
^^ When the Mioister is Inlrodcfted to his chair by the two mem- 
bersj he shall sit down. His Secretary shall then deliver to the 
President the letter of his Sovereign, which shall be read and 
translated by the Secretary of Congress. Then the Minister shall 
be announced, at which time the President, the House, and the 
Minister shall rise together. The Minister shall then bow to the 
President and the House, and they to him. The Minister and the 
President shall then bow to each other, and be seated, after wliich 
the House shall sit down. The Minister shall deliver his speech 
standing. The President and the House shall sit while the Minister 
10 delivering his speech. The House shall rise and the President 
shall deliver the answer standing. The Minister shall stand while 
the President delivers his answer. Having spoken, and being 
answered, the Minister and President shall bow to each other, at 
which time the House shall bow, and then the Minister shall be 
conducted home in the manner in which he was brought to the 
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HooM.'* ^^ Those who shall wait upon the Mioister, shall infom 
bun, that if, in any aadieoce, he shall choose to speak on matters 
of business, it will be necessary, prerionsly, to deliver in writing to 
the President what he intends to say at the audience, and if he 
shall not Incline thereto, it will, from the constitution of Congress, 
be impracticable for him to receive an immediate answer. The 
style of address to Congress shall be, ^ Gentlemen of the Congress.^ 
All speeches, or communications, in writing, may, if the public 
Ministers choose it, be in the language of their respective countries. 
And all replies* or answers shall be in the language of the United 
States. After the audience, the members of Congress shall be first 
visited by the Minister Plenipotentiary or Envoy.'' 

No one can much applaud this arrangement ; and in '83 
this ceremonial was very wisely abolished, and a simple form 
substituted. Even in a government like our own, some slight 
degree of etiquette or ceremony is occasionally necessary. 
It is proper and extremely convenient on such occasions, 
that every one should know what he has to do, for whatever 
is done by public functionaries before the public, should be 
done decently, and with dignity. This mode of receiving 
foreign ministers in the bosom of the assembly, was adopted 
by the National Convention in France ; but they threw into 
the ceremony all the enthusiasm and exaltation that belonged 
to the times and the people. Under the present constitution, 
the form of receiving and accrediting public ministers, is 
exceedingly simple. The individual is presented by the 
Secretary of State to the President in his House, (without any 
other ceremony than takes place on the occasion of a com- 
mon visit,) when his credentials are examined. The consti- 
tution directs the President to ^^ receive ambassadors and 
other public ministers." This government does not make 
the distinction, which, we believe, is maintained by the Euro- 
pean states in relation to agents of the rank of Charge d' 
Affaires and under. Those individuals are accredited only 
by the Secretary, or Minister of Foreign Affairs or Relations ; 
whereas all public officers, above the rank of Charge, are 
accredited by the sovereign in person. 
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CHAPTER II. 

TREATIES OF AMITY AND COMMERCE, AND OF ALLI- 
ANCE OF 1778, WITH FRANCE. 

Conftderaium little kopu^ or nuam^ of obtaining foreign assistance — 
Dtcau sent to France in ^76 to obtain supplies — Remarkable letter of 
Fet^ennes-^'Franklinj Deane^ and Jefferson elected Commissioners 
in ^1^-^efferson excused from going — Lee chosen in his place — 
JVbl officially received — Alarming situation — France disposed to 
withdraw all succour — AVvi of Burgoyne'^s Surrender — Treaties 
signed-^Commissioners presented at Court — Great attention to 
Franklm — Anecdotes of him — Gerard appointed Minister to Amc- 
riea— Soil* in d*Estaing*s Flag Ship — Presented to Congress — 
Ceremonial^ Franklin elected to Versailles — Returns to Amei-ica — 
Succeeded by Jefferton~^De la Luzerne succeeds Gerard. 

± HS means of intercourse, possessed by the confederation 
with foreign nations, were exceedingly limited ; of the States 
in Earope, most able to assist them, they had known but little 
eicepi as enemies. They had, in various wars, taken an 
active part with the mother country against France, and had 
powerfully, and very cheerfully, contributed to the conquest 
of the French possessions in North America. Indeed, one of 
the principal motives of the Convention at Albany, held in 
1754, and consisting of conunissioners from eight of the colo- 
nies, was to agree on a scheme of mutual protection against 
the encroachments of the French and Indians, at that time 

3 
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always allies. Their trade had also been coiMtantly subject' 
to the severities and restrictions of the colonial system ; and 
at the period- of the Revolution was confined to Great Britain, 
the West Lklies, Africa and Europe, south of Cdpe Finisterre. 
It is not, therefore, to be expected that they could look abroad 
with much confidence, or hope of relief. The principal 
.European states possessed colonies. America laboured, on 
that account, under the peculiar disadvantage of seeking aid 
and encouragement from governments, whose policy it would 
always be, to resist the principles the confederation asserted. 
Revolutions were at that time, not so common as they have 
since become. The act of the Americans was, with the excep- 
tion of two very slight affairs of the Pretender in Great Britain, 
the only instance of rebellion, that had occurred among civil* 
ized nations in that century. The governments of Europe 
appeared, moreover, at this crisis, to be strong and prosperous. 
Monarchy was never, in appearance, more firmly established, 
or colonies of all descriptions, in more complete subjection. 

It is not likely that the American colonies, in the oiitset, 
expected assistance from abroad. The Revolution war, though 
events had been setting with a silent, but most onerring 
course, to that extremity since '66, was little anticipated in 
'74, the year of the first meeting of the Delegates in Fhiladel* 
phia. This war finally broke out in a very unexpected man- 
ner, and spread with a rapidity equally astonishing. It is the 
first illustration, we have in history, of the eJBTects of strong 
excitement on a people well educated and perfectly frae. 
No one was then aware, till the moment of action, of the deep 
and universal sympathy, awakened throughout America, by 
the operation of a free press, and a free spirit of inquiry. 
The great mass of the people was certainly deceived as to the 
state of the public mind. They Knew what their neighbours 
thought, but they probably had little conception, that mea 
living hundreds of miles apart from them, on the opponte 
frontiers of the continent, thought as they did, and were quite 
as prepared to act. There were a few persons, endowed with 
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a prophetic spirit, who doubtless foresaw the separation ; but 
whether the Delegates tlieniselves to the iirst I'ongress unti- 
cipated that event, whether they considered the Convention as 
an act of self-defence only, whether the Petition presented to 
the King in September '75, even after tlie commencement 
of hostilities, was done, under the expectation- that hannonV 
would be restored, it is most certain they took no steps to 
form foreign alliances before the Declaration of Independence. 
We do not mean to' be understood as saying that America 
had not received, as early as 177C, much foreign .assistance. 
It was obtained, both from individuals in France, and from the 
French government. Private merchants, in several of the 
seaports, sent, secretly, caigoes of military stores to ttiis coun- 
tryj under the expectation of getting a great profit ; precisely 
as we have seen, in our times, adventures of similar description 
dispatched to the South American states. To this period, wc 
trace the claim, since become exceedingly intricate, of Caron 
Beaumarchais. Silas Deane, of Connecticut was, also, sent 
privately to France, where he arrived in June '76, to obtain 
supplies for Congress, and to ascertain the dispositions of the 
government. No doubt can now remain of tlie part the French 

- eecfedy took in the aSkin of the Americans, even before tlie 
Dec/aiatjon of their Independence. A letter of M. de Ver- 
gennes has been preserved in the Archives du Corps Legis- 

•laiif, addressed to the King. This letter is dated May 2d, 
1776, and affords all the proof necessary of the doings and 
dispositions of the French court. Never having seen a trans- 
lation of it, we shall quote the whole : — 

^ Sir, 1 have the honour of laying at the feet of your Majesty the 
writing, aathorizlDg me to furnish a millioa of livres for the ser- 
Tice of the English colonies, i add also, the plan of an answer I 
propose to make to the Si6or Beaumarchais. 1 solicit your appro, 
bmtion to the two propositions. The answer to Mr. de Beaumar- 
chids will not be written in my hand, nor even that of either the 
clerks or secretaries of my office. I shall employ for that purpose 
my son, whose hand-wxitiog cannot be known. He is only fifteen 




Cl» TREATIKS OF '78 WITH FRANCE. 

yesin old, bnt 1 can answer in the most positi? e manner for his 
discretion. As it is important that this operation should not be 
suspected, or at least imputed to the government, I entreat joor 
Hajestjr to alloir me to direct the return of the Sieur Montaodoin 
to Parts. The apparent pretext for that proceediqg will be, to 
obtain from him an account of his correspondence with the Ame- 
ricans, though, in reality, it will be for the purpose of employing 
him to transmit to them such funds as your Majesty chooses to 
appropriate to their benefit, directing him, at the same time, to 
take all necessary precaution, as if, indeed, the Sieur Montaudoio, 
made the advance on their own account On this head, I take the 
liberty of requesting the orders of your Majesty. Having obtained 
them, I shall write to the Marquis de Grinaldi,* inform him iq 
detail of our proceedings, and request his co-operation, to the same 
extent.'^t - 

The Declaration of Independence rendered a return to the 
connexion with the mother country utterly impracticabler 
The confederation hesitated till that period, to increase the 
difficulties of a restoration of peace, by entering into engage- 
ments with other nations, even if governments could be found, 
who would assume the responsibility of becoming their allies 
while they were colonies. Still, just before this time, Ame- 
rica had received no certain intelligence of the intentions of 
France, for we find in the month of May '76, that the assem- 
bling a large fleet by the French in the West Indies, excited 
great alarm, and measures were immediately adopted by 
Congress, in order to ascertain whether it was their design 
to act against the United States. But in the autumn of this 
year the disposition of some of the European powers, parti- 
cularly France, having been fully disclosed, the attention of 
Congress was first turned to the consideration of treaties to 
be proposed to foreign states. And in September, a plan of 
one was agreed on. J The terms do not diifer materially from 

* Minister and Secretary of State of Despatches in Spain. 

t Flassan, vol. vii. 

1 Foreign Relations. (Secret Journal.) vol. ii. p. 27. 
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the proTisions of the treaty aftenvards made. On the 26th 
of September '76, Benjamin Franklin of Pennsylvania, Silas 
Deane of Connecticut, and Thomas JefTerson of Virginia, were 
elected, in a ballot of Congress, Commissioners to the Court 
of France. Mr. Jefferson, having been excused from going, on 
account of the state of his family, Mr. Arthur Lee of Virginia 
was appointed on a subsequent day. They were furnished 
with a letter of credence, which, as it was the first given by 
an American Congress, we shall insert at length. 

* *^ The Delegates of the United States, of New Hampshire, Mas- 
sachosetts Bay, H bode Island, Connecticut^ New York, New Jer<» 
aey, PennsylvstDia, Delaware, Maryland, Virginia, North Carolina, 
Soath CiMtoiiQa and Georgia, to all who shall see these presents, 
send Greeting; — Whereas a trade, upon equal terms, between the 
sobjects of bis moat christian Majesty, the King of France and the 
people of these States, will be beneficial to both nations; — Know 
ye, therefore, that we, confiding in the prudence and integrity of 
BeDJamin Franklin, one of the Delegates in Congress, from the 
State ef Pennsylvania, and President of the Convention of the said 
State, &c., Silas Deane, now in France, late a Delegate from the 
State of CoQDecticut ; and Arthur Lee, barrister at law, have 
appointed and deputed, and by these presents do appoint and 
depute them, the said Benjamin Franklin, Silas Deane, and 
Artbar Lee, our Commissioners, giving and granting to them, 
the said Franklin, Deane, and Lee, or any two of them, and in 
case of the death, absence, or disability of any two, or any one 
of them, full power to communicate, treat, agree, and conclude 
with his most christian Majesty, the King of France, or with such 
persoD or persons, as shall by him be for that purpose authorized, 
of and apon a true and sincere friendship, and a firm, inviolable 
and universal peace for the defence, protection, |ind safety of the 
navigation and mutual commerce of the subjects of his most chris- 
tian Majesty, and the people of the United States, and to do all 
other things, which may conduce to those desirable ends, and 
promising in good faith to ratify whatsoever our said Commission- 
ers shall transact in the premises. Done in Congress, in Philadel- 
phia, the thirtieth day of September, in the year of our Lord on^ 
thousand seven hundred and seventy-six.^' 
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Mr. Lee and Mr. Dcanc were in Euro|)e at ihd time of their 
appointment. In December '76, Dr. Franklin, the third Com- 
missioner, arrived in France. He was received with uncom- 
mon attention ; known already as a philosopher, the cause he 
represented was undoubtedly |K)pular in tliat country. In- 
deed, the subjpct of liberty itself was, already, popular. It 
might have been only a fashion, as so many other things have 
been in France — it might have arisen from the metaphysical, 
or rather philosophical discussions, in which the French were 
then so much engaged, without at all apprehending the prac- 
tical effects of them. Or, perhaps, we may, with most truths 
call the cause of the colonics popular,- because it was one that 
was likely to do vast mischief to England. The novelty of 
the undertaking itself, produced an enthusiasm in France ; a 
war was commenced on a new continent ; — the scene of action 
and of intercut was transferred from the old world. This had, 
.already, hap]>ened in tht; former French wars, when Quebec 
and their other possessions fell. But, then, the European 
had only left his customary battle-grounds to meet on a new 
continent with the same armies, the same animosity, and the 
same ambition. Europe was a party to those wars. To this 
she was a sficctator. America was viewed with that deep 
interest and sympathy with which the weak are regarded in 
all contests, and those, who were not inspired with the holy 
spirit of emancipation, doubtless wished well to a cause, that 
was fought at such fearful odds. 

But the government manifested an evident reluctance to 
form an open alliance at this time. It naturally and prudent- 
ly sought for delay. The Commissioners were not publicly 
received ; for the fate and condition of the Americans were in 
an unconfir.ned state ; — an.l it might well be doubted, whether 
they could long resist the mother country, of whose power 
France, herself, had very recently had melancholy experience 
But assistance continued to be secretly furnished; — privateers 
were allowed to equip and bring tlieir prizes into French 
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ports, commissions were issued by the American envoys ; and 
the cause of the Revolution still continued exceedingly popu- 
lar with the people. Franklin, in one of his letters, in May, 
'77, has these remarks : 

''All Europe is on our side of the question, as far a? applause 
aod^od wishes can carry them. Those, who live under arbitrary 
po#er, do nevertheless approve of liberiy, and wish for it; they 
ilOKMit despair of recovjpr.ng it in Europe ; tlicy rend the trnnsla- 
ttontofoor separate colony institutions with nipturo,nnd there arc 
SQcb numbers every where, who talk of removing to America with 
their families and fortunes as soon as peace and our independence 
shall be established, that it is generally believed, we shall have a 
prodigious addition of strength, wealth, and arts from the emigra- 
^ODB of Europe, and it ia thought *hat to lessen or prevent such 
emigratloDS, the tyipiooies established there must relax and allow 
more h'herty to their people. Hence it is a common observation 
Here, that oar cause is the cause of all mankind, and that we are 
fighting for their liberty in defending our own.-' 

But he could obtain no recognition of the independence, 
nor public declaration of assistance from the French court. 
t'ranklin, who knew the world, was obliged for the moment to 
conaole himself with the barren but polite phrase of the French 
Minister, that while be was in Paiis, he should have ^'toute la 
Bureti et tous les agri'mens que nous y faisons eprouver aux 
etrangera." At one time, M. de Vergenncs gave the Ameri- 
can Commissioners hopes that they should be received as 
Ministers Plenipb'tentiary, though he exacted from them, as a 
preliminary step, that an authentic copy of the Declaration of 
Independence should be j>rocnred, whi4:h they had omitted to 
bring. Dr. Franklin had now been at the court more than six 
Bionths ; he was, as he said himself, " treated with great civi- 
Kty and respect by all orders of people, and it afforded him 
great satisfaction to find that he was of some use to his coun- 
try." A French writer of that period, speaking of Franklin, 
says, that he was an " old man of a superb appearance, of a 
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aimple air and great affability, full of courage and confidence 
in his fellow-citizens and in the future."^ 

In the middle of the summer of '77, affairs took a very un- 
favourable turn. News of the deplorable campaigns in the 
Jerseys had just then arrived in France ; — the business ap- 
peared to be at an end ; — the British believed it themselves, 
and Dr. Franklin's friends wrote to him from England, that 
neither France nor Spain would afford the Americans any more 
than a kind of "paralytic" aid: — just sufficient to prolong 
their existence a few months. The English were, all along, 
well satisfied that France aided the Americans, nor were they 
ignorant of the manner in which privateers and their prizes 
were treated. These acts had been the subject of frequent 
remonstrances from Lord Stormont, the English Minister at 
Paris. Hitherto they had either been evaded or neglected, 
but upon the present very discouraging appearance of Ameri- 
can affairs, those representations were renewed in a more de- 
cided and categorical manner. An immediate rupture was 
apprehended, for an order was secretly dispatched to recall 
the French fishermen from the Banks of Newfoundland. A- 
merica appeared at this time but a feeble ally. It was even 
in some respects diflicult in Europe to ascertain, whether the 
majority of the people were in favour of the Revolution ; for it 

* We have met, in La Harpe's Correspondence with an anecdote, re- 
lating to America, that does not appear to have been much circulated. 
It took place at the time of the celebrated last visit of Voltaire to Pa- 
ris. It does not belong to the preeise year of which we are now treat- 
ing, but our apology for extracting it, is its application to the subject, 
^^othing appears more worthy of being mentioned than Voltaire's 
interview with Franklin. M. de Voltaire spoke to him in English ; 
his niece, Mme. Denis, who was present with some other friends, ob- 
served, they should be glad to hear what was said, and begged him to 
speak French. * I beg your pardon,' replied Voltaire, * I have for a 
moment yielded to the vanity of speaking, the same language as Dr. 
Franklin.' Franklin presented his grandson to the philosopher, and 
craved his blessing for him. Voltaire extended iiis arms over himi and 
said to him^ ' My child, God and Liberty ! Recollect those two words."' 
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had always been said, and was for a long time believed, that hs 
partizans were a bold, unprincipled faction, who could have no 
permanent support either from their numbers or respectabi- 
lity. The situation of the country in the winter of '76 and 
'77, certainly gave great countenance to this opinion. The 
authority of Congress seemed to be reduced to a shadow — 
troops deserted by states— officers were discontented, if not 
disaffected, and neither levies nor supplies could be obtained. 
Philadelphia was in possession of the English — Congress had 
been compelled to retire to Baltimore, and General Burgoyne^s 
expedition from Canada had commenced with alarming suc- 
cess. The country was . surrounded ; — Howe was at Phila- 
delphia ; Clinton at New- York, and Burgoyne in the North. 
Very extraordinary measures were immediately adopted to 
remove the suspicions of the British Minister and to satisfy 
his complaints. Several American privateers were detained ; 
and Mr. Hodge,* an American merchant, concerned in fitting 
out these vessels, and in sending military stores to America, 
with the captain of one of them (the Amphitrite) in which 
part of the stores had been sent, was thrown into the Bas- 
tille. Caron Beaumarchais, since known in such a variety of 
ways to the public, was aiarmed for his own safety. Though 
avowed// employed by the Government, he believed he 
should be made a victim to pacify the English Minister. He 
said to Dr. Franklin, on this occasion, " My Government will 
cut my throat as if I were a sheep." M. de Vergennes, also, 
addressed a letter to Lord Stormont in July '77, from which 
the following extracts are made : 

^^ His Christian Majesty, in the faithful observance of the trea- 
ties, that exist with his Britannic Majesty, will permit no act in his 
own dominions that can derogate from them. Properly affected by 
the complaints you have been instructed to make in relation to the 

* Some account will be found of this person in a statement respect- 
ing the commercial proceedings of the American Commissioners in 
France, made to Congress by Arthur Lee. Fhilad. 1780. Printed by F. 
Bailey, Im. 
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three American privafeer^ the'KeprisaT, Leicinglon, and Dolphin, 
directed to leave our pofts, and Dtftwilhstanding the orders of this 
goveroment, already returoed to them, kis Majesty, so far from 
dppfov^ing this condocti tO^ commanded that these privateers 
should be hehlJJii eequestjnitlon in the ports where they may now 
happen to bf,*tlll thej-can furnish satisfactory security that they 
will return in a straight course to their own country, and will no 
longer infest the European seas. As to the prizes these privateers 
or otijiers may have made, orders have been sent that they should 
not be sold inmir ports, and they have been directed to depart, as 
soon as the wind and other circumstances will permit. Care will, 
be taken that no other commerce is allowed to the Americans than 
the laws of nations and treaties authorizc.^^* 

The French thus appeared 'determined to abandon the 
caus(|46f the Americans ; and the supplies and the counte- 
nance of the court were withdrawn. Dr. Franklin, dining 
about this time in a party of French gentlemen at Paris, one 
of tliem obsen'ed to him,^ that his country at that moment 
presented a sublime spectacle, — *' Yes," said tBe doctor, ** but 
the spectators do not pay." 

TJie French court could never have submitted to this 
course with the least good will. They were disappointed in 
not securing the trade of the Americans in exchange for an 
acknowledgment of their independence, and in not depriving 
England of one of the principal sources of her wealth and " 
power ; they appeared about to lose a most favourable opportu- 
nity of revenging on that country the disgraces and disasters, 
that preceded the peace of '03 ;— of restoring the maritime 
equilibrium, and of enriching their own commerce by the 
losses of tlieir great rival. France, without perhaps thinking 
very profoundly upon the independence of the cplonies, or 
the etFects which would result from that act, considered the 
occasion as one by which she might profit. She had assisted 
America very actively and importantly for two years under 
the very beard of the British Minister, and had given every 

* Flassan. vol. vir 
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intimation possible that she ititended to ami;fd favour of tlio 

Revolution. England submitted patientl|f, and during the 

greater part of the timt; silently, to thui indignity, for sb6. had 

then a heavy war upon her hands. It would be time.e^ough 

to turn upon France when the colonies were subdued, an 

event every compaign was expected to bring about. The 

results of the last, as they were then known in Europe, led tlic 

French Minister to apprehend that period to be fast arriving* 

It is perfectly just to remark, that at the moment when aid 

^and countenance were most important to the Americans, the 

French Government resorted to decisive means to prove the 

strict neutrality of its conduct. 

This was a most discouraging juncture for the American 
Commissioners, though Franklin had full confidence in the 
resolution of his countrymen. He was, also, well acqOliinted 
with the real dispositions of the French court, and he saw they 
had proceeded to such a length that it would be difficult to 
withdraw witb safety. The cause was still very popular witli 
the French people, particularly in the maritime towns. The 
commercial advantages the independence of the colonies 
would produce, were exceedingly magnified. These towns 
were-at that time in a very flourishing state, principally on 
account of the West India trade. The little commerce they 
- already had with the United States, encouraged them to a 
great degree, and the profit with which their commercial ope- 
rations had been attended, opened to them a most promising 
prospect. " When would the government arm in favour of tlie 
Americans.'^ We heard but this cry in France. The nation 
deceived the Ministry and itself, by exaggerating the coqi- 
mercial advantages that would result from the independence 
of the Anierican colonies. The fashion of the day propaga- 
ted tlie declaration of the Rights of Man. No title appeared 
more desirable than that of an inhabitant of Boston."* 

* J^acreteJle, vol. v. 
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In December '77, despatches arrived to the Commissioners, 
containing an account of the surrender of General Burgoyne, 
and his army. This news decided the French government. 
Caron Beaumarchais, in a state of great despair and agony, 
was at Passy, the country seat of Dr. Franklin, a few miles 
from Paris, when this intelligence was brought. He was so 
overcome by it that he immediately set off for the capitol, 
and in his haste his carriage was overset and his arm dislo- 
cated. On the 6th of December '77, Mr. Gerard on the part 
of the French government, gave formal notice to the Ameri- 
can Commissioners, that, after a long and mature deliberation 
upon their propositions, his christian Majesty had resolved to 
recognize the independence of, and to enter into treaties of 
commerce and alliance with, the '' United States of America." 
These two treaties were signed on the 6th of February '78, 
by Benjamin Franklin, Silas Deane, and Arthur Lee for Ame- 
rica, and Conrad Alexander Gerard for France. We pub- 
lish the treaties entire, being the first treaties made by the 
United States, and as it respects the commercial one, the 
model of most treaties since made with the states on the con- 
tinent of Europe. We abstain fi'om making any general re- 
marks on these instruments, as the whole are extracted. 
But in the commercial treaty, though no reciprocity of duties 
was established, the barbarous droit d'aubaine was abolished 
as it regarded Americans, contrabands, specifically enumerat- 
ed, were confined to munitions of war ; a trade with an ene- 
my's possessions was admitted, and the great neutral princi- 
ple, " Free ships, free goods," was recognized. The com- 
merce of each party was put on the footing of ihe most 
favoured nationci ; gentis amicissimae. Other remarks on 
this treaty will be found in the next chapter. The treaty of 
alliance, besides containing a guarantee of possession to a 
certain extent, declared that arms should not be laid down till 
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the independence of America was secured.''^ Thus did 
France acquire the signal honour of having been the first power 
in the old world to recognize the independence of a youthful 
nation in the new.f 

* TREATY OF AMITY AND COMMERCE. 

^ The most chri!>Uan king, and the thirteen United States of 
North America, to wit : New-Hampshire, MaA'«achusetts Bay, 
Rhode Island, Connecticut, New York, New-Jersey, Pennsylvania, 
Delaware, Maryland, Virginia, North Carohna, South Carolina; 
and Georgia, willing to fix in an equitahle and pernianent manner, 
the rules which ought to be followed relative to the correspon- 
dence and commerce which the two parties desire to establish, 
hetween their respective countries, states, and subjects, his most 
chrlstiao majestj and the said United States, have judged that the 
said eod could not be better obtained than by taking, for the basis 
of their agreement, the most perfect equality and reciprocity, and 
by carefully avoiding all those burtbensome preferences which are 
usoaliy sources of debate, embarrassment, and discontent ; by leav- 
ing also each party at liberty to make, respecting commerce and 
navigation, those interior regulations which it shall find most con- 
'venient to itself; and by founding the advantage of commerce 
solely upon reciprocal utility, and the just rules of free intercourse ; 
reserving withal to each party the liberty of admitting at its plea- 
sure, other nations to a participation of the same advantages. 
It is in the spirit of this intention, and to fulfil these views, that his 
said Majesty, havmg named and appointed for his plenipotentiary, 

Conrad 

t We extract from a French writer of ominence, a brief account of 
M. de Vergennes : — ^ M. de Vergennes died with calmness at the 
age of 68, in February, '87. This minister did not pride himself on 
making a great figure in politics. He possessed good sense, wisdom, 
and moderation* particularly what is called a good method, the fruit of 
fifty years' experience. To temporize was the principal resource of 
this nunister. He showed • want of address in seizing the opportunity 
of the American Revolution to humiliate England. The American 
war exhausted the finances of tlie kingdom, and disturbed the nncienf^ 
nvatem of subordination.'* 
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Writers on French diplomacy considered the mode, in which 
this war was declared, a political error. They rejected a 
direct alliance with the United States, and recommended that 

Conrad Aleiander Gerard, royal syndic of the city of Strasbourg, 
Secretary of bis Majesty's cooDcil of state ; and the United States on 
their part, having fully empowered Benjamin Franklin, deputy from 
the state of Pennsylvania to the General Congress, and president of 
the convention of said state ; Silas Deane, late deputy from the 
state of Connecticut to the said Congress, and Arthur Lice, counsel- 
lor-at-Iaw ; the said respective plenipotentiaries, aAer exchanging 
their powers, and after mature deliberation, have concluded and 
agreed upon the following articles : 

^^ Art. 1. There shall be a firm, inyiolable, and universal peace, 
and a true and sincere friendship between tbe roost christian king, 
his heirs and successors, and the United States of America ; and 
the subjects of the most christian king, and of the said states ; and 
between the countries, islands, cities, and towns, situate under tbe 
jurisdiction of the most christian king, and of the said United States, 
and the people and inhabitants of every degree, without exception 
of persons or places ; and tbe terms hereinafter mentioned shall be 
perpetual between tbe most christian king, his heirs, and success- 
ors, and tbe said United States. 

^^ Art. 2. The most christian king, and the United States engage 
mutually not to grant any particular favour to other nations,in respect 
of commerce and navigation, which shall not immediately become 
common to the other party, who shall enjoy the same favour, freely, 
if the concession was freely made, or on allowing the same com- 
pensatioD, if the concession was conditional. 

^^ Art. 3. The subjects of the most christian king shall pay in the 
ports, havens, roads, countries, islands, cities, or towns, of the 
United States, or any of them, no other or greater duties, or im- 
posts, of what nature soever they may be, or by what name so- 
ever called, than those which the nations most favoured are, or shall 
be obliged to pay ; and they shall enjoy all tbe rights, liberties, privi- 
leges, immunities, and exemptions in tr9de, navigation, and com- 
merce, whether in passing from one port in the said states to an- 
other, or in going to and from the same, from and to any part of 
the world, which the said nations do or shall enjoy. 
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France ghould have proceeded to hostilities on the ground of 
its own particular wrongs, more especially the insults offered 
by the English to French vessels, and oppressive maritime 

" Art. 4. The subjects, people, and inhabitants of the said 
United States, and each of them, shall not pay in the ports, havens, 
roads, isles, cities, and places under the domination of his most chris- 
tian Majesty, in Europe, any other or greater duties or imposts, of 
what nature soever they may be, or by what name soever called, 
than those which the most favoured nations are or shall be obliged 
to pay ; and they shall enjoy all the rights, liberties, privileges, 
immunities, and exemptions in trade, navigation, and commerce, 
whether in passing from one port in the said dominions, in Europe, 
to another, or in going to and from the same, from and to any part 
of the world, whkh the said nations do or shall enjoy. 

*' Art. 5. In the above exemption is particularly comprised the ' 
imposition of one hundred sols per ton, established in France on 
foreign ships; unless when the ships of the United States shall 
load with the merchandise of France for another port of the same 
dominion, in which case the said ships shall pay the duty above 
mentioned so long as other nations, the most favoured, shall be 
obliged to pay it. But it is understood that the said United States 
or any of them, are at liberty, when they shall judge it proper, to 
establish a duty equivalent in the same case. 

'* Art. 6. The most christian king shall endeavour, by all the 
means in his power, to protect and defend all vessels and the effects 
belonging to the subjects, people, or inhabitants of the said United 
States, or any of them, being in his ports, havens, or roads, or on 
the seas near to his countries, islands, cities, or towns, and to 
recover and restore to the right owners, their agents or attorneys, 
all such vessels and effects, which shall be taken within his juris* 
diction ; and the ships of war of his most christian Majesty, or any 
convoy suling under his authority, shall, upon all occasions, take 
tmder their protection all vessels belonging to the subjects, people, 
or inhabitants of the said United States, or any of them, and holding 
the same course, or going the same way, and shall defend such 
ressels as long as they hold the same course, or go the same way, 
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jurisdiction unjustly exercised by that power on the French 
coasts. It is obvious that this distinction exists only in form. 
I If France took the opportunity to attack England, while she 
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against all attacks, force, and violence, in the same maDoer as they 
ought to protect and defend the vesseb belonging to the subjects of 
the most christian king. 

^^ Art 7. In like manner, the said United States, and their ships 
•f war, sailing under their authority, shall protect and defend, con- 
formable to the tenor of the preceding article, all the vessels and 
effects belonging to the subjects of the most christian king, and use 
all their endeavours to recover, and cause to be restured, the said 
vesseb and effects that shall have been taken within the jurisdiction 
of the said United States, or any of them. 

^' Art. 8. The most christian king will employ his good offices 
and interposition with the king or emperor of Morocco or Fez, the 
regencies of Algier, Tunis, and Tripoli, or with any of them ; and 
also with every other prince, state, or power, of the coast of Bar- 
bary, in Africa, and the subjects of the said king, emperor, states, 
and powers, and each of them, in order to provide as fully and e£- 
caciously as possible for the benefit, conveniency, and safety of the 
said United States, and each o£ thetn, their subjects, people, and 
inhabitants, and their vessels and effects, against all violence, insult, 
attacks, or depredations, on the part of the said princes, and states 
of Barliary, or their subjects. 

'^ Art. 9. The subjects, inhabitants, merchants, commanders of 
ships, masters, and mariners, of the states, provinces, and dominions 
of each party respectively, shall abstain and forbear to fish in all 
places possessed, or which shall be possessed, by the other party ; 
the most christian king^s subjects shall not fish in the havens, bajrs, 
creeks, roads, coasts, or places, which the said United States hold, 
or shall hereafter hold, and in like manner the subjects, people, 
and inhabitants of the said United States, shall not fish in the havens, 
bays, creeks, roads, coasts, or places, which the most christian 
king possesses, or shall hereafter possess ; and if any ship or vessel 
shall be found fishing contrary to the tenor of this treaty, the said 
ship or vessel, with its lading, proof being made thereof, shall be 
confiscated ; it is however understood that the exclusion stipulated 
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was engaged in sappressing an insurrection in her colonies, 
the real eiect would be in the eyes of the world, that France 
was disposed to assist those colonies. It mattered very little, 

in the present article, shall take place only so long and so far as the 
most christian king, or the Uaited States, shall not lathis respect 
ha? e granted an eiemption to some other nation. 

'^Aet. 10. The United States, their citizens and inhabitants, 

shall never &tcirb the sobjects of the most christian king in the 

enjoyment and exercise of the right of fishing on the banks of 

Newfoundland, nor in the indefinite and ezclosive right which 

belongs to them on that part of the coast of that island which is 

ksigned by the treaty of Utrecht, nor in the rights relative to all 

and each of the isles which belong to his most christian Majesty, the 

whole conformable to the tme sense of the treaties of Utrecht and 

Paris. 

'^AiiT. II. The subjects and inhabitants of the said United States, 
or any one of them, shall not be reputed anbains in France, and 
Gonseqoently shall be exempted from the droit d^aubaine^ or other 
similar duty, under what name soever. They may, by testament, 
donation, or otherwise, dispose of their goods, moveable and im^ 
Inoveable, in favour of such persons as to them shall seem good, 
and tHctr heirs, subjects of the said United States, residing whether 
In France or elsewhere, may succeed them ab inieitat^ without 
being obl^ed to obtain letters of naturalization, and without having 
the effect of this concesnon contested or impeded under pretext of 
any rights or prerogatives of provinces, cities, or private persons ; 
and the said heirs, whether such by particular title, or ab intestat, 
shall be exempt from all duty called droU de dttractior^ or other 
duty of the same kind, saving nevertheless the local rights or du- 
ties as much, and as long as similar ones are not established by the 
United'States, or any of them. The subjects of the most christian 
Ung shall enjoy on their part in all the dominions of the said states, 
an entire and perfect reciprocity relative to the stipulations con- 
tained In the present article, but it is at the same time agreed that 
Its contents shall not afiect the laws made, or that may be made 
kereaAar in France against emig^tions, which shall remain in all 
their fbree and vigour, and the United States on their part, or any 
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whether she formally recognized their independence, when 
she made herself a party to the very war that led to its estab- 
lishment. It would be more correct to remark, that the first 

of them, shall be at liberty to enact such laws, relative to that 
matter, as to them shall seem proper 

'•Art. 12. The me rob aot ships of either of the parties which 
shall be making into a port beloDging to the enemy of the other 
ally, and concerning whose voyage, and the species of goods on 
board her, there shall be just grounds of suspicion, shall be obliged 
to eihibit, as well upon the high seas, as in the ports and havens, 
not only her passports, but likewise certificates, expressly show- 
ing that her goods are not of the number of those which have been 
prohibited as contraband. 

'' AaT. 13. If by the exhibiting of the abovesaid certificates, the 
other party discover there are any of those sorts of goods which 
are prohibited and declared contraband, and consigned for a port 
uoder the obedience of his enemies, it shall not be lawful to break 
up the hatches of such ship, or to open any chest, coffers, packs, 
casks, or any other vessels found therein, or to remove the smallest 
parcels of her goods, whether such ship belongs to the subjects of 
France, or the inhabitants of the said United States, unless the 
lading be brought on shore io the presence of the officers of the 
court of admiralty, and an inventory thereof made ; but there shall 
be no allowance to sell, exchange, or alienate the same, in any 
manner, until after that due and lawful process shall have been 
had against such prohibited goods, and the court of admiralty shall, 
by a sentence pronounced, have confiscated the same : saving 
always as well the ship itself as any other goods found therein, 
which by this treaty are to be esteemed free, neither may they be 
detained on pretence of their being as it were infected by the pro- 
hibited goods, much less shall they be confiscated, as lawful prize : 
but if not the whole cargo, but only part thereof shall consist of 
prohibited or contraband goods, and the commander of the ship 
shall be ready and willing to deliver them to the captor, who has 
discovered them, in such case, the captor having received those 
goods, shall forthwith discharge the ship, and not hinder her by any 
^means, freely to prosecute the voyage on which she was bound. 
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operations of the French, though skilfully planned, were exe- 
cuted in an awkward way. The fleet commanded by Mr. 
d'Estaing arrived too lat^ on the coast. The English had 

Bat Id case the contraband mercbaDdises cannot be all received on 
board the vessel of the captor, then the captor may, notwithstand- 
ing the offer of dehvering him the contraband goods, carry the 
vessel into the nearest port, agreeable to what is above directed. 

^ Art. 14. On the contrary, it is agreed, that whatever shall be 
found to be laden by the subjects and inhabitants of either party on 
any ship beloi^ng to the enefmies of the other, or to their subjects, 
the whole, althoagh it be not of the sort of prohibited goods, may 
be conGscated in the same manner as if it belonged to the enemy, 
except such goods and merchandises as were put on board such 
ship before the declaration of war, or even after such declaration, 
if so be it were done without knowledge of such declaration, so 
that the goods of the subjects and people of either party, whether 
ibey be of the nature of such as are prohibited or otherwise, which 
as is aforesaid, were put on board any ship belonging to an enemy 
before the war or after the declaration of the same, without the 
knowledge of it^ shall no ways be liable to con6scation, but shall 
well and truly be restored without delay to the proprietors demand- 
ing tbe same ; but so as (bat if the* said merchandises be contra- 
band, it sbaJl not be any ways lawful to carry them afterwards to 
anj porta heloDging to the enemy. The two contracting parties 
agree, that the term of two months being passed after the declara- 
tion of war, their respective subjects, from whatever part of the 
world they come, shall not plead the ignorance mentioned in this 
article. 

^ Art. 15. And that more effectual care may be taken for the 
•ecnrity of the subjects and inhabitants of both parties, that they 
suffer no injury by the men of war or privateers of the other 
party, all the commanders of the ships of his most christian Majes- 
tf, and of the said United States, and all their subjects and inhabi- 
tauls, shall be forbid doing any injury or damage to the other side ; 
and If they act to the contrary, they shall be punished, and shall 
moreover be bound to make satisfaction for all matter of damage, 
and the interest thereof, by reparation, under the pain and obliga- 
tion of their person and goods. 
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time to escape from the Delaware, and, though altogether 
inferior, they made such demonstrations off Sandy Hook . as 
effectually deterred the French admiral. It has, also, been 

^^ Art. 16. All ships and merchandises of what natqre soever, 
which shall be rescued oat of the hands of any pirates or robbers 
on the high seas, shall be brought into some port of either state, 
and shall be delivered to the custody of the officers of that port, in 
order to be restored entire to the true proprietor, as soon as due 
and sufiicient proof shall be made concerning the property thereof 

^^ Art. 17. tt shall be lawful for the ships of war of either party, 
and privateers, freely to carry whithersoever they please, the ships 
and goods taken from their enemies, without being obliged to pay 
any duty to the officers of the admiralty or any other judges; nor 
shall such prizes be arrested or seized when they come to or enter 
the ports of either party ; nor shall the searchers or other officers 
of those places search the same, or make examination concerning 
the lawfulness of such prizes ; but they may hoist sail at any time, 
and depart and carry their prizes to the places expressed in their 
commissions, which the commanders of such ships of war shall be 
obliged to show : on the contrary, no shelter or refuge shall be 
given in their ports to such as shall have made prize of the sub- 
jects, people, or property of either of the parties ; but if such shall 
come in, being forced by stress of weather, or the danger of the 
sea, all proper means shall be vigorously used, that they go out 
and retire from thence as soon as possible. 

^^ Art. 18. If any ship belonging to either of the parties, their 
people, or subjects, shall, within the coasts or dominions of the 
other, stick upon the sands, or be wrecked, or suffer any other 
damage, all friendly assistance and relief shall be given to the per- 
sons shipwrecked, or such as shall be in danger thereof. And 
Idtters of safe conduct shall likewise be given to them for their free 
and quiet passage from thence, and the return of every one^to his 
own country. 

^^ Art. 19. In case the subjects and inhabitants of either party, 
with their shipping, whether public and of war, or private and of 
merchants, be forced through stress of weather, pursuit of pirates, 
or enemies, or any other urgent necessity for seeking of shelter 
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said by a French writer, that Mr. de Choiseul prepared dunag 
his adminJHtration, the American Revolution ; that he foresaid 
the Bftischief a separation would do England, and even at tkad 

and barboar, to retreat and eater ioto any of the ri? era, baya, 
rosdi, or ports belooging to the other party, they shall be received 
aod treated with all humaoity and kindness, and enjoy all friendly 
protection and help ; and they shall be permitted to refresh and 
provide themselves, at reasonable rates, with victuals and all things 
needful ibr the sustenance of their persons, or reparation of tlieiir 
ships, and conveniency of their voyage ; and they shall no ways be 
detained or hindered from returning out of the said ports or roads» 
hot 'may remove and depart ivhen and whither they please, without 
aof let or hindrance. 

^ Art. 20. For the better promoting of commerce on both sides» 
it is i^eedy that if a war shall break out between the said two 
Badoas, six months aAer the proclamation of war shall be allowed 
to the merchants in the cities and towns where they live, foj selling 
and transporting their goods and merchandises ; and if any thing 
be taken from them, or any injury be done them within that termi^ 
by either party, or the people, or subjects of either, full satisfaction 
shall be .made for the saoM. 

^ Awr. 21. No subjects of the most christian king shall apply for 
or take any commission, or letters of marque, for armmg any ship 
or Mpi to act as privateers against the said United States, or any 
of them, or against the subjects, people, or inhabitants of the said 
United States, or any of them, or against the property of any of 
the inhabitants of any of them, from any prince or state with which 
the said United States shall be at war ; nor shall any citizen, sub- 
ject, or inhabitant of the said United States, or any of them, apply 
for or take any commission or letters of marque for arming any 
sb^ or ships, to act as privateers against the subjects of the most 
christian king, or any of thea^ or the property of any of themi 
from any prince or state with which the said king shall be at war ; 
sod if any person of either nation shall take such commissions or 
letters of marque, he shall be punished as a pirate. 

^^ jI&t. 22. It shall not be lawful for any foreign privateers, not 
beloogiDg to subjects of the most christian king, nor citizens of the 
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time laid the foundation of it. A variety of circumstances 
presents abundant proof that this remark is altogether incorrect. 
It would have been nearer the truth to have said that during 

said United States, who have commifisions from any other prince 
or state in enmity with either nation, to fit their ships in the ports 
of either the one or the other of (he aforesaid parties, to sell what 
tliey have talcen, or in any other manner whatsoever to exchange 
their ship^, merchandiser, c»r»ny other lading ; neither shall th,ey be 
allowed even to purchase victuals, except such as shall be neces- 
sary for their going to the next port of that prince or state from 
which they have commissions. 

^^ Art. 33. It shall be lawful for all and singular the subjects of 
the most christian king, and the citizens, people, and inhabitants 
of the said United States, to sail with their ships with all manner of 
liberty and security, no distinction being made who are the pro- 
prietors of the merchandises laden thereon, from any port to the 
places of those who now are or hereafter shall be at enmity with 
the most christian king, or the United States. It shall likewise be 
lawful for the subjects and inhabitants aforesaid, to sail with the 
ships and merchandises aforementioned, and to trade with the same 
liberty and security from the places, ports, and havens of those 
who are enemies of both or either party, without any opposition or 
disturbance whatsoever, not only directly from the places of the 
enemy aforementioned to neutral places, but also from one place 
belonging to an enemy, to another place belonging to an enemy, 
whether. they be under the jurisdiction of the same prince, or 
under several. And it is hereby stipulated, that free ships shall 
also give a freedom to goods, and that every thing shall be deemed 
to be free and exempt which shall be found on board the ships 
belonging to the subjects of either of the confederates, although the 
whole lading, or any other part thereof should appertain to the 
enemies of either, contraband goods being always excepted. It is 
also agreed in like manner, that the same liberty be extended to 
persons who are on board a free ship, with this effect, that although 
they be enemies to both or either party, they are not to be taken 
out of that free ship, unless they are soldiers and in actual service 
of the enemies. 
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his administration, the spirit was created, (and waited but for 
the administration of Mr. Turgot to be matured,) which pre- 
pared the French nation to enter with such a sincere and 

'^ Art. 24. This liberty of navigation and commerce shall extend 
to ail kinds of merchandises, excepting those only which are distiiH 
guished by the name of contraband, and under this name of contra- 
band, or prohibited goods, shall be comprehended arms, g^eat 
guns, bombs with the fusee^^, and other thmgs belonging to theni) 
cannon-ball, gun-powder, match, pikes, swords, lances, spears, hal- 
berds, mortars, petards, granades, saltpetre, muskets, musket-ball, 
bucklers, helmets, breast plates, coats of mail, and the like kinds 
of arms, proper for arming soldiers, musket-rests, belts, horses 
with their furniture, and all other warlike instruments whatever. 
These merchandises which follow, shall not be reckoned among 
contraband or prohibited goods ; that is to say, all sorts of cloths, 
and all other manufactures, woven of any wool, flax, silk, cotton, 
or any other materials whatever, all kinds of wearing apparel, 
together with the species whereof they are used to be made, gold 
and silver, as well coined as uncoined, tin, iron, latten, copper, 
brass, coals ; as also wheat and barley, and any other kind of com 
and pulse ; tobacco^ and likewise all manner of spices ; salted and 
smoked flesh, salted fish, cheese and butter, beer, oils, wines, sugars^ 
and all sorts of salts; and in general all provisions which serve for 
the nourishment of mankind and the sustenance of life ; further- 
more, all kinds of cotton, hemp, flax, tar, pitch, ropes, cables, 
sails, sail cloths, anchors and any partsof anchors, also ships' masts, 
planks, boards and beams of what trees soever; and all other things 
proper either for building or repairing ships, and all other goods 
whatever which have not been worked into the form of any instro- 
ment or thing prepared for war by land or by sea, shall not be 
reputed contraband, much less such as have been already wroaght 
and made up for any other use : all which shall be wholly reckoned 
among free goods; as likewise all other merchandises and things 
which are not comprehended and particularly mentioned in the 
foregoing enumeration of contraband goods ; so that they may be 
transported and carried in the freest manner by the subjects of both 
confederates, even to places belonging to an enemy, such towns or 
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deep vensibility into the American Revolution. The govern- 
meBty at that early period, to repeat the word of an author 
already quoted, was itself ^^ dissertateur.'' To the magnifi- 

places being only excepted, as are at that time besieged, blocked 
Up, or iorested. 

M Art. 25. To the end that all manner of dissensions and qaarreis 
may be avoided and prevented, on one side and the other, it is 
agreed, that in case either ofthe parties hereto should be engaged 
Id war, the ships and vessels belonging to the subjects or people of 
the other ally, must be furnished with sea letters or passports, 
espresshig the name, property, and bulk of the ship, as also the 
name and place of habitation of the master or commander of the 
said ship, that it may appear thereby that the ship really and truly 
belongs to the subjects of one ofthe parties, which passport shall 
be made oot and granted according to the form annexed to this 
treaty ; they shall likewise be recalled every year, that is, if the 
ship happens to return home within the space of a year. It is 
likewise agreed, that such ships being laden are to be provided 
not only with passports as abovementioned, but also with certifi- 
cates, containing the several particulars of the cargo, the place 
whence the ship sailed, and whither she is bound, that so it may be 
known whether any forbidden or contraband goods be on board the 
same ; which certificates shall be made out by the officers of the 
place whence the ship set sail, in the accustomed form ; and if any 
one shall think it fit or advisable to- express in the said certificates, 
the person to whom the goods on board belong, he may freely 
do so. 

*^ Art. 26. The ships of the subjects and inhabitants of either 
ofthe parties, coming upon any coasts belonging to either of the 
said allies, but not willing to enter into port, or being entered into 
port and not willing to unload their cargoes or break bulk, they 
shall be treated according to the general rules prescribed or to be 
prescribed, relative to the object in question. 

*^ Art. 27. If the ships of the said subjects, people, or inhabitants 
of either ofthe parties shall be met with, either sailing along the 
eoa^ or on the high seas, by any ship of war of the other, or by 
any privateers, the said ships of war or privateers, for the avoiding 
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cence or licentiousness of the preceding reigns, had succeed- 
ed a most philosophical spirit of inquiry. As early as ^5 the 
nation was entirely occupied with discussions on the unlimited 

of any disorder, shall remain out of canDOD-shot, and may send their 
boats aboard the merchant ship which they shall so meet with, and 
may enter her to the number of two or three men only, towhom the 
master or commander of such ship or vessel shall exhibit his pass- 
port concerning the property of the ship, made out according to 
the form inserted in this present treaty, and the ship, when she 
shall have showed such passport, shall be free and at liberty to pur- 
sue her voyage, so as it shall not be lawful to molest or search her 
in any manner, or to give her chase or force her to quit her 
intended course. 

^^ Art. 28. It is also agreed, that all goods when once put on 
board the ships or vessels of either of the two contracting parties, 
shall be subject to no farther visitation ; but all visitation or search 
shall be made beforehand, and all prohibited goods shall be stopped 
on the spot, before the same be put on board, unless there are 
manifest tokens or proofs of fraudulent practice ; nor shall either 
the persons or goods of the subjects of his most christian Majesty 
or the United States, be put under any arrest or molested by any 
other kind of embargo for that cause ; and only the subject of that 
state to whom the said goods have been or shall be prohibited, and 
who shall presume to sell or alienate such sort of goods, shall be 
duly punished for the offence. 

' ^^ Art. 29. The two contracting parties grant mutually the liberty 
of having each in the ports of the other, consuls, vice consuls, 
agents, and commissaries, whose functions shall be regulated by a 
particular agreement. 

' ^^ Art. 30. And the more to favour and facilitate the commerce 
which the subjects of the United States may have with France, the 
most christian king will grant them in Europe one or more free 
ports, where they may bring and dispose of all the produce and 
merchandise of the thirteen United States ; and his Majesty will 
also continue to the subjects of the said states, the free f>ort8 which 
have been and are open in the French islands of Amedca : of all 

6 
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freedom of commerce, the suppression of " corv6es" and 
tiLxes on consumption ; the liberty of conscience, and of the 
press; the recal of the Protestants; the suppresnon of monas- 

which free ports the said subjects of the United States shall enjoy 
the use, agreeable to the regulations which relate to them. 

^^ Art. 31. The present treaty shall be ratided on both sides, and 
the ratifications shall be exchanged in the space of six months, or 
sooner if possible. 
^^ In faith whereof the respective plenipotentiaries have signed 
the above articles, both in the French and English languages, 
declaring nevertheless, that the present treaty was originally 
composed and concluded in the French language, and they 
have thereto affixed their seals. 
^^ Done at Paris, this sixth day of February, one thousand seven 
hundred and seventy-eight. 

^^ C. A. Gerard, [l. s.] 
^^ B. Frankun, [l. s.] 
^^ Silas DeaKe, [l. s.] 
" Arthur Lee. [l. s.]" 



TREATY OF ALLIANCE. 

^^ The most christian king and the United States of North Ame- 
rica, to wit: New-Hampshire, Massachusetts Bay, Rhode Island, 
Connecticut, New-York, New-Jersey, Pennsylvania, Delaware, 
Maryland, Virginia, North Carolina, South Carolina, and Georgia, 
having this day concluded a treaty of amity and commerce, for the 
reciprocal advantage of their subjects and citizens, have thought it 
necessary to take into consideration the means of strengthening those 
engagements, and of rendering them useful to the safety and tran* 
fuillity of the two parties ; particularly in case Great Britain in re- 
sentment of that connexion and of the good correspondence which is 
the object of the said treaty, should break the peace with France, 
either by direct hostilities, or by hindering her commerce and 
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teries ; the abolition of torture ; a civil codis ; and a new system 
of public instruction. Those, who will be at the pains of 
reading the Memoirs and Correspondence of the eminent 

BaTigHtion in a manner contrarjr to the rights of nations, and the 
peace subsisting between the two crowns : and his Majesty and the 
said United State?, having resolved in that case to join their coun- 
cils and efforts against the enterprises of their common enemy, the 
respective plenipotentiaries empowered to concert the clauses and 
conditions proper to fulfil the said intentions, have, after the most 
mature deUberation, concluded and determined on the following 
articles : 

''Art. 1. If war should break out between France and Great 
Britain during the continuance of the present war between the 
United States and £ngl<ind, his Majesty and the said United States 
shall make it a common cause, and aid each other mutually with 
their good offices, their counsels and their forces, according to the 
exigence of conjunctures, as becomes good and faithful allies. 

^' Art. 2. The essential and direct end of the present defensive 
alliance is to maintain effectually the liberty, sovereignty, and inde- 
peodeoce absolute and unlimited, of the said United States, as well 
in matters of government as of commerce. 

^ Art. 3. The two contracting parties shall each on its own 
part, and in the manner it may judge most proper, make all the 
efforts in its power against their common enemy, in order to attain 
the end proposed. 

^' Art. 4. The contracting parties agree, that in case either of 
them should form any particular enterprise in which the concur- 
rence of the other may he desired, the party whose concurrence is 
dedred^ shall readily and with good faith, join to act in concert for 
that purpose, as far as circumstances and its own particular situation 
will permit ; and in that case, they shall regulate, by a particular 
convention, the quantity and kind of succour to be furnished, and 
the time and manner of its being brought into action, as well as the 
advantages which are to be its compensation. 

** Art. 5. If the United States should think fit to attempt the 
redocdoQ of the British power, remaining in the northern parts of 
America, or the islands of Bermudas, those countries or islands, in 
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persons, who figured in those times, now before the public 
in a voluminous form, will obtain in a pleasing way, a lively 
idea of the manner in which the educated classes of the 

case of success, shall be confederated with, or dependant upon the 
said United States. 

^^ Art. 6. The most christian king renounces forever the posses- 
sion of the islands of Bermudas, as well as of any part of the con- 
tinent of North America, which, before the treaty of Paris in 1763, 
or in virtue of that treaty, were acknowledged to belong to the 
crown of Great Britain, or to the United States, heretofore called 
British colonies, or which are at this time, or have lately been 
under the power of the king and crown of Great Britain. 

^^ Art. 7. If his most christian Majesty shall think proper to attack 
any of the islands situated in the Gulf of Mexico, or near that 
gulf, which are at present under the power of Great Britaiti, all the 
said isles, in case of success, shall appertain to the crown of France. 

^' Art. 8. Neither of the two parties shall conclude either truce 
or peace with Great Britain, without the formal consent of the other 
first obtained ; and they mutually engage not to lay down their 
arms until the independence of the United States shall have heen 
formally or tacitly assured, by the treaty or treaties that shall ter- 
minate the war. 

'^ Art. 9. The contracting parties declare, that being resolved 
to fulfil each on its own part, the clauses and conditions of the 
present treaty of alliance, according to its own power and circum- 
stances, there shall be no aAer claim of compensation on one side 
or the other, whatever may be the event of the war. 

^^ Art. 10. The most christian king and the United States agree 
to invite or admit other powers who may have received injuries 
from England, to make common cause with them, and to accede to 
the present alliance, under such conditions as shall be freely agreed 
to, and settled between all the parties. 

^' Art. 11. The two parties guarantee mutually from the present 
time, and forever, against all other powers, to wit: The United 
States to his most christian majesty, the present possessions of the 
crown of France in America, as well as those which it may acquire 
by the future treaty of peace : And his most christian Majesty gua- 
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French nation were occupied, during the memorable years 
that preceded the American Revolution. 

The treaty was kept secret till the month of March in order 
that the French government might have time to recall its 
fishermen ; withdraw its commerce ; give notice to its colo- 
nies ; and put its navy in a proper condition to proceed to 
sea. In April, the Count d'Estaing sailed with a large squa- 
dron from Toulon for the American coast. Either the prepa- 
rations for war were so openly made, that each party was 
only waiting for the first direct aggression, or the French 

rantees on his part to the United States, their liberty, sovereignty, 
and independence, absolute and unlimited, as well in matters of 
government as commerce, and also their possessions, and the addi- 
tions or conquests that their confederation may obtain during the 
war, from any of the dominions now, or heretofore possessed by 
Great Britain in North America, conformable to the fifth and sixth 
articles abo?e written, the whole as their possession shall be fixed 
and assured to the said states, at the moment of the cessation of 
their present war with England. 

^^ Art. 12. In order to Bx more precisely the sense and applica- 
tion of the preceding article, the contracting parties declare, that 
in case of a rapture between France and England, the reciprocal 
guarantee declared in the said article, shall have its full force and 
effect the moment such war shall break out; and if such rupture 
shall not take place, the mutual obligations of the said guarantee 
shall not commence until the inorocnt of the cessation of the pre- 
sent war between the United States and England shall have ascer- 
tiUned their possessions. 

^^Art. 13. The present treaty shall be ratified' on both sides, 
and the ratifications shall be exchanged in the space of six months, 
or sooner if possible. 

^^ Done at Paris, this sixth day of February, one thousand seven 

hundred and seventy-eight. 

" C. A. Gerard, [l. s.] 

" B. Franklin, [l. s.] 

" Silas Deane, [l. s.] 

" Arthur Lee.- [l. sJ" 
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government feared the effects the British commissioners, ap- 
pointed under Lord North's conciliatory bills, then about to 
embark for America, would produce in that country. At any 
rate, the French minister at St. James', the Marquis de 
Noailles, was directed to notify to that court the signature of 
the treaties, though the ratifications had not been exchanged. 
This notification will be found in Flassan. 

Franklin and his colleagues soon after went to court in a 
public manner. 

" They were presented by Count de Vergennes to the king, who 
received them graciously ; they were afterwards presented to the 
Queen, to his present majesty, Louis 18,* then Count de Provence, 
and to all the members of the Royal family, then at Versailles. 
They were afterwards introduced to the Count de Maurepas, 
first minister, &c. and these introductions being over, Dr. Franklin 
and his colleagues, ivith Dr. Bancroft and the editor of these 
memoirs, dined with the Count of Vergennes, and in the evening 
went by particular invitation to ^Jcu de la Reine,^ where they 
foand the royal family seated at play round a large table ; a consi- 
iderable heap of louis d^ors lay before each of the players, and 
from the number of these, which, from time to time, were shovel^ 
led by the losers to the winners, the gaming appeared to be high. 
On this occasion, Dr. Franklin was honoured by the particular 
notice of the Queen, who courteously desired him to stand near 
to her, and as often as the game did not require her immediate 
attention, she took occasion to speak to him in very obliging terms. 
Dr. Franklin was presented to the King in the gallery of Versailles, 
by the Count de Vergennes, Minister for Foreign Affairs. His age, 
his venerable appearance, the simplicity of his dress on such an 
occasion ; every thing that was either singular or respectable in 
the life of this American, contributed to augment the public atten- 
tion. Clapping of hands, and a variety of other demonstrations of 
joy, announced that warmth of affection, of which the French are 
more susceptible than any other people, and of which their polite- 
ness and civility augments the charm to him who is the object of it. 

* Written in 1815. 



TREATIES OF '78 WITH FRANCE. 47 

" His majesty addressed him as follows : — 

'* fc You maj assure the United States of America of my friendship. 
I beg leave also to observe that I am exceedingly satisfied in parti- 
calar with your own conduct during your residence in my kiDgdom.' 
Wheo the new amb^ss^Jor after this audience, crossed the court in 
order to repair to the ofiice ot the minister of Foreign Affairs, the 
Buititude waited for him in the passage, and hailed him with their 
acclamations.^** 

Mr. Gerard was appointed by his christian Majesty Minis- 
ter Plenipotentiary to the United States in the beginning of 
*78. He sailed in April, on board the Languedoc, Count D' 
Estaing^s flag-ship, together with Mr. Silas Deane, who had 
received letters of recall. Mr. Gerard embarked secretly. 
He arrived safely in America, and on the 14 th of July '78, a 
committee of Congress was appointed to arrange the time 
and manner of receiving the Minister. The very uncommon 
circumstance of the occasion must be our apology for ex- 
tracting at length an account of the ceremonial of reception, 
and of the address made by the President. 

^ Ib pursuance of the ceremonial established hy Congress, the 
Hod. Richard Henry Lee, Esq., one of the delegates from Virginia, 
aod the Hon. Samuel Adams, Esq., one of the delegates from Massa- 
cbosettB Bay, in a coach-and-siz provided by Congress, waited upon 

the 

* We have, perhaps, already too much multiplied extracts in the text, 
hot we l>eg to introduce one more from a very entertaining writer on 
Ae French court. '* Franklin appeared at court in the dress of an 
American cultivator. His strait uni>owdered hair, his round hat, his 
brown cloth coat, formed a contrast with the laced and embroidered 
ooats, and the powdered and perfumed heads of the courtiers of Ver- 
sailles. This novelty turned the enthusiastic heads of the French 
womeiL Elegant entertainments were given to Dr. Franklin, who to 
tlw reputation of a Philosopher, added the patriotic virtues which had 
invested him with the noble character of an Apostle of Liberty. I 
was present at one of these entertainments, when the most beautiful 
woman out of three hundred, was selected to place a crown of laurels 
iip<ni the white head of the American philosopher, and two kisses upon 
his che^s.^ 
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the Minister at his house. Id a few minutes, the Minister and the 
two delegates entered the coach, Mr. Lee placing himself at the 
Minister's left hand on the back seat, Mr. Adams occupying the 
front seat, the Minister's chariot, being behind, received his Secre- 
tary. The carriages being arrived at the State House in this city, 
the two Members of Congress, placing themselves at the Minister's 
left hand, a little before one o'clock, introduced hita to his chair in 
the Congress chamber, the President and Congress\sitting. — The 
Minister being seated, he gave his credentials into tw hands of his 
Secretary, who advanced and delivered them to .^^he President 
The Secretary of Congress then read and translated them, which 
being done, Mr. Lee announced the Minister to the President and 
Congress ; at this time the President, the Congress, and the Minis- 
ter rose together ; he bowed to the President and the Congress ; 
they bowed to him ; whereupon, the whole seated themselves. In 
a moment the Minister rose and made a speech to Congress, they 
sitting. The speech being finished, the Minister sat down and giv- 
ing a copy of his speech to his Secretary, he presented it to the 
President. The President and the Congress then rose, and the 
President pronounced their answer to the speech, the Minister 
standing. The answer being ended, the whole were again 
seated, and the President, giving a copy of the answer to 
the Secretary of Congress, he presented it to the Minister. 
The President, the Congress, and Minister then again rose 
together : the Minister bowed to the President, who returned 
the salute, and then to the Congress, who also bowed in return; 
and the Minister having bowed to the President, and received his 
bow, he withdrew, and was attended home in the same manner in 
which he had been conducted to the aud.ence. Within the bar of 
the house the Congress formed a semicircle on each side of the 
President and the Minister : The President sitting at one extremity 
of the circle at a table upon a platform elevated two steps — the 
Minister sitting at the opposite extremity of the circle in an ann> 
chair upon the same level with the Congress. The door of the 
Congress chamber being thrown open below the bar, about 200 
gentlemen were admitted to the audience, among whom were the 
Vice President of the Supreme Executive Council of Pennsylvania, 
the Supreme Executive Council, the Speaker and Members of the 
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House of Assembly, several foreigners of distinction, and officers of 
the army. The audience being over, the Congress and the Minis- 
ter at a proper hour repaired to an entertainment given by Con- 
gress to the Minister, at which were present by invitation several 
foreigners of distinction and gentlemen of public character. The 
entertainment was conducted with a decorum suited to the occa- 
sion,- and gave perfect satisfaction to the whole company. 

" In Congress, Aug. 6, 1 77C. 
^^ According to order, the honourable the Sieur Gerard being in- 
troduced to an audience by the two members for that purpose ap- 
pointed, and being seated in his chair, his Secretary delivered to 
the President a letter from his Most Christian Majesty, which was 
read in the words following : 

^' Very dear great friends and allies — 

^^ The treaties, which we have signed with you in consequence 
of the proposals your Commissioners made to us in your behalf are 
a certain assurance of our affection for the United States in gene- 
ral and for each of them in particular, as well as of the interest we 
take and constantly shall taki in their happiness and prosperity. 
It is to convince you more particularly of this, that we have nomi- 
nated the Sieur Gerard, Secretary of our Council of State, to re- 
side among you in the quality of our Minister Plenipotentiary. 
He Lb better acquainted with our sentiments towards you and the 
more capable of testifying the same to you, as he was entrusted on 
our part to negotiate with your Commissioners, and signed with 
them the treaties which cement our union. We pray you to 
give full credit to all he shall communicate to you from us, more 
especially when he shall assure you of our affection and constant 
friendship for you. We pray God, very dear great friends and al- 
lies, to have you in his holy keeping. Your good friend and ally. 

(Signed) « LOUIS. 

« Versailles, March 28, 1778. 

(Undersigned) " Gravier de Vergennes. 

(Directed) — ^" To our very dear great friends, the President and 
Members of the General Congress of North America." 
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Omitting the speech of M. Gerard, the following was the 
answer of the President on the occasion. 

^^ Sir — The treaties between his MostCbristiaD Majesty and the 
United States of America, so fully demonstrate his wisdom and 
ma/|;nanimity as to command the reirerenee of all nations. The 
virtaous citizens of America, in particular, can ne? er forget his 
beneficent attention to their violated rights, nor cease to acknow- 
ledge the hand of a gracious ProTidence in raising them up so pow- 
erful and illustrious a friend. It is the hope and opinion of Con- 
gress, that the confidence his Majesty reposes in the firmness of 
these States will receive additional strength from every day's ex- 
perience. This assembly are convinced, sir, that if it had rested 
solely with the Most Christian King, not only the independence of 
these States would have been universally acknowledged, but their 
tranquillity fully established. We lament that lust of domination 
which gave birth to the present war, and hath prolonged and ex- 
tended the miseries of mankind. We ardently wish to sheathe the 
sword and spare the fnrther effusien of blood ; but we are deter- 
mined by every means in our power to fulfil those eventual en- 
gagements, which have acquired ^bntive and permanent force 
from the hostile designs and measures of the common enemy. 
Congress have reason to believe that the assistance so wisely and 
generously sent, will bring Great Britain to a sense of justice and 
moderation, promote the common interests of France and America, 
and secure peace and tranquillity on the most firm and honourable 
foundation. Neither can it be doubted that those who administer 
the powers of government within the several States of this Union, 
will cement that connection with the subjects of France, the bene- 
ficial effects of which have already been so sensibly felt. Sir, 
from the experience we have had of your exertions to promote 
the true interests of our country, as well as your own, it is with 
the highest satisfaction Congress receives as the first Minister from 
his Most Christian Majesty, a gentleman whose past conduct affords 
a happy presage that he will merit the confidence of this body, the 
friendship of its members, and the esteem of the citizens of Ame- 
rica." 

Dr. Franklin having been elected Minister Plenipotentiary 
to the court of France, his letter of credence was agreed to by 
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Congress on the 21st October '78. Dr. Franklin was the 
first Minister Plenipotentiary to a foreign court, appointed by 
this country. In September '79, Mons. Gerard had a private 
audience of Congress in order to take leave. He was suc- 
ceeded by the Chevalier de La Luzerne. The Chevalier de 
La Luzerne took leave of Congress in April '84, and was suc- 
ceeded by M. de Marbois as Charge d' Affaires. In January 
'84, Dr. Franklin obtained permission of Congress to return to 
this country, after having made repeated applications for this 
indulgence. Dr. Franklin had the uncommon honour and 
good fortune of taking a principal part in forming the two 
most important treaties made by America ; — the Treaty of 
Alliance and Commerce with France, and the first treaty with 
England, in which the mother country acknowledged the in- ' 
dependence of these United States. His name stands on both 
these instruments. His long residence in France, it is well 
known, was very agreeable to the French court, though wo 
have never been able to ascertain the grounds of a remark, 
often made, that this arrangement was effected by the in- 
trigues of M. de Vergennes, who found Dr. Franklin more ob- 
sequious than either of his colleagues. Dr. Franklin was 
litimed Envoy at the court of Versailles with uncommon pro- 
priety. He was the oldest Commissioner in Europe, advanc- 
ed in life, and on account of his great celebrity in philoso- 
phy, he nMloubtedly possessed very considerable influence. 
No man did more in Europe for this country. He was em- 
ployed to much more advantage abroad, than he could 
have been at home, for he possessed talents, manners, and ad- 
dress, exceedingly suitabte to his station and the affairs in 
which he was engaged. 

In March '85, Mr. Jefferson was chosen Minister Plenipo- 
tentiary to succeed Dr. Franklin at the court of Versailles. 
Mr. Jefferson had been engaged in a great deal of important 
business at home ; but before this period, he had not been 
employed abroad, though elected to the commisrion for the 
peclce with England. 
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Jefferson elected again to France — De ia Luzerne is succeeded by de 
Motutier — Morris succeeds Jefferson and Teman de Moustier — 
French Revolution embarrassing to OffDemment — Perplexing ques' 
iion whether a Minister should be received from the French Republic 
— Mr, Genet — Death of the King — Less enthusiasm for the Revolu- 
tion — Very difficult Negotiation with Genet — His demands examined 
— Munroe goes to France — Government solicit the recal of Genet — 
— Dismissed — /* succeeded by Fauchet — More temperate — Adet suC' 
ceeds Fauchet — Outrage on Fauchet — France extremely dissatisfied 
with state of things — Jay'^s treaty — Pinckney succeeds Munroe — Ab< 
received by the Directory — Ordered to leave France — Extraordinary 
proceeding — Pinckney^ Marshall^ and Gerry appointed — J^ot re- 
ceived^ though cards of hospitality sent them — W. F. Z. — Talley- 
I'and proposes to treat with one Commissioner only — Rejected — 
Pinckney and Marshall leave France — Gerry remains — Hostilities 
— Talleyrand brings on^ by means of Pichon^ another Negotiation-r- 
Ellsworth^ Murray y and Davie appointed to France — Properly re- 
ceived — First Consid — Convention — Bonaparte desirous of Peace. 

In October '87, Mr. Jeflferson was again elected minister to 
France for three years. 

M. de La Luzerne, having obtained from his court permis- 
pion to return, the Count de Moustier was appointed by His 
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Christian Majesty to succeed him. The latter gentleman ar- 
rived in America in '88, and had the usual audience with 
Congress in February of the same year. M. de Moustier* 
was the last envoy sent by Louis XVI. to this country, and 
the first French minister recognized by the Federal Govern- 
ment. He remained till 1 790. Gouverneur Morris of New- 
Jersey succeeded Mr. Jefferson in the early part of the year 
'92, and Colonel Ternanf , the Count de Moustier, both as 
Ministers Plenipotentiary. 

The Federal Government, just after its organization, was 
embarrassed by a very difficult and perplexing negotiation. 
America had scarcely achieved its own independence when a 
revolution began in France. A very strong and universal 
sympathy was immediately awakened in the people of the 
United States. The great ©ras of that revolution were cele- 
brated in this country by civic feasts, where the red cap of 
liberty was passed from head to head, — the well-known airs 
of Ca ira, Les Marseillais and La Carmagnole were sung in 
the theatres, streets, and on public occasions — the trircolour- 
ed cockade was worn by most of the citizens — the " taking of 
the Bastille,'^ the " declaration of the rights of man," and ** the 
citizen," the " abolition of feudal rights" and of " honorary 
distinctions," the " confederation of the French," — were com- 
memorated with the roasting of oxen, and other tokens of joy. 
In the language of the day, the American people were dispo- 
sed to " fraternize" with the French nation. At the moment 
of the greatest exaltation and most heated state of the public 
mind, a war broke out between France and England ; and 
though actual hostilities were first committed by the French, 
the conduct of Great Britain was^iewed with deep sensibility 
and aUnost general indignation in America. 

* M. de Moustier was still living in 1820, near Versailles. He has 
been conspicuoii*: f^r his attachment to the royal family. In 1792 he 
leftFranci', and did not return till 1814. 

I We find this name in the Moniteur (A. 1. No. 66) written, Ternnnt. 
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In the course of this business there arose a question of un- 
usual delicacy and difficulty : not only whether a minister 
should be received at all from the French Republic, but 
whether he should be received unconditionally. It was the 
first time these questions had been submitted to the conside- 
ration of the administration, and they were now presented 
under circumstances of peculiar embarrassment. The go- 
vernment was, itself, hardly established, before it was under 
the necessity of deciding upon the claims of a new state, 
erected firom the ruins of one of the most powerful nations of 
Europe. No one doubted but that the ancient government 
of the Bourbons was for the moment overthrown in France—^ 
the king was in the Temple, a state prisoner, the noblesse 
and clergy had emigrated, the array was disorganized and suc- 
ceeded by the national guard, the Austrians and Prussians had 
either been ejcpelled, or had retired beyond the Rhine, and 
the National Convention, having met in September 1792, de- 
creed the abolition of royalty and the foundation of the Re- 
public. It was quite obvious, that the progress of the Revo- 
lution had been regular and systematic. The crimes and 
bloody deeds of that period do not admit of defence, but they 
were susceptible, at the time, of an explanation. No great 
and sudden changes in a highly civilised condition of society 
take place without violence ; and when every sort of govern- 
ment, every description of police or authority was obliterated^ 
atrocities could not excite much astonishment in a city of the 
size of Paris, already too well known in history by one of the 
.bloodiest transactions of which we have any record. The 
death of the King, whatever feelings of horror and indigna- 
tion it might awaken, was considered by many as a political 
event ; even indeed by those eminent men, whose proceedings 
in the Old Jewry have only been rescued, by the eloquence 
of Mr. Burke, fi-om that common and vast grave, into which 
the numberless writings and dissertations on the French Re- 
volution have fallen. It was one more sacrifice, as Louis of- 
ten said himself, to the Revolution. Every step, bloody as 
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they certainly were, the French people seemed to gain some- 
thing on the score of liberty. Through the diiferent stages 
of the States General, the union of the three orders, the Na- 
tional Constituent Assembly, the Legislative Assembly, and 
the National Convention, when the Republic was decreed, the 
freedom of the citizen was apparently making a conquest over 
the oppressions and abuses of the ancient monarchy. It seems, 
therefore, just to remark, that if the Republic was not estab- 
lished, at least the monarchy was overthrown. There was, 
also, a strong feeUng of confidence in America that the Re- 
volution would succeed ; not only, because it was the gene- 
ral and most ardent hope and wish of the people, but the 
complete success of their own undertaking naturally led them 
to believe, that the efforts of a nation in the same cause 
would be attended with results equally fortunate. 

We find that the Cabinet determined with an unanimous 
voice to receive the French Minister, but a difference of opin- 
Hm appears to have existed, as it respects the conditions witli 
which this act should be accompanied. Louis XVL had per- 
scMially been a constant and great friend and benefactor to 
America. His portrait and that of the queen, a present to the 
CoBgrese of the Confederation, for a long time hung in a con* 
spieoous place in the hall of that assembly. The first cele- 
brated treaty of alliance and commerce had been concluded 
and signed in his name, and by his ministers, and the Repub« 
He, whose representative now presented himself to the notice 
of the people and the administration, was founded in the 
blood and on the wrecks of the Bourbon family. At the pame 
time, the royal government was, still, nominally in existence. 
It was recognized by all the principal powers of Europe ; and 
was exercised by a regency at Coblentz on the Rhine, in 
the name of Louis XVL, while he lived, and at his death, the 
Dauphin, his son, then a prisoner in the Temple, was imme- 
diately proclaimed by the title of Louis XVIL A civil war, 
limited in extent, though remarkably destructive of life, also 
raged vrith uncommon fury in the Socage or La Vendue. 



uG CONVENTION OF 1800 WITH FRANCE. 

This was the situation of things. The Republic was in pos- 
session of the authority and of the territory belonging to the 
French nation ; and the probability was slight, indeed, that 
the royal government could be restored. It was, therefore, 
by no means a departure from the laws of nations to receive 
the French Minister ; and this the President resolved to do, 
without any qualifying or explanatory act. Louis XIV., by 
acknowledging the Pretender, gave great offence to the Eng- 
lish Government; and it was alleged to be one of the principal 
causes of the war that England declared at the time against 
France. The subject of recognizing new governments has 
been a vast deal discussed, but no precise rules have been 
laid down for the regulation of states in this particular. Wri- 
ters place, perhaps, more stress upon the circumstance of ac- 
tual possession than any other. Foreign nations have obvi- 
ously no right to interfere in the domestic concerns of other 
countries ; but when one party is obviously in possession of 
the power and territory, the neutral state is fully warranted 
in acknowledging it. And if the first party should be finally 
overthrown and expelled, the successfiil one would not have 
just cause of complaint against the neutral. The reason of 
this rule is apparent. It is highly desirable that the inter- 
course of civilized nations should be maintained, and the im- 
propriety, nay, the impossibility of the case precludes a close 
investigation into the domestic affairs of foreign states. 

Mr. Genet, appointed by the Executive Council Minister to 
the United States, in January, 1793, arrived in this country, 
in April of the same year, in the Ambuscade firigate. He 
landed in Charleston, South Carolina, and was received with 
marks of respect, attention and enthusiasm. While at Charles- 
ton, Mr. Genet authorized different persons to fit and arm 
vessels, to enlist men in that port, — and gave commissions 
to cruise, and commit hostilities upon nations, with whom the 
United States were at peace, the port of Charleston being 
particularly convenient for the purpose of molesting the Eng- 
lish West India trade. Captures, made by those vessels, were 
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soon brought in ; and the French Consuls begun, at once, un- 
der the aathority of the Minister, to try, condemn, and autho- 
rize their sale. Mr. Genet was not at this time accredited as 
a foreign Minister by the Government of this country. He did 
not arrive at the seat of government, Philadelphia, till the 
middle of May. His progress through the country, from 
Charleston, was attended with every circumstance that could 
manifest the very deep interest the people took in the French 
Revolution, and the satisfaction with which a representative 
from that republic was received in the United States. The 
Minister must have been well satisfied, that the nation were 
exceedingly desirous of a union with France ; and were quite 
prepared to enter, with that country, into a war against the 
monarchies of Europe. These sentiments soon became deeply 
impressed upon the mind of Mr. Genet, — a man, obviously, of 
a sanguine temperament, heated and excited by the passions 
and politics of the times. 

It is quite in course, here to mention a circumstance, that 
first appears to have allayed the fever heat of the' public 
pulse ; to have awakened the earliest feelings of distrust in 
the political success of the French. We allude to the death 
of the King, which happened about this period, and whose 
willingness to engage in our Revolution was undoubtedly re- 
membered with gratitude. The Americans, at first, beheld the 
French revolution with a feeling of delight and admiration, un- 
mingled with that intense anxiety, and often extreme despon- 
dency, with which they watched the progress of their own. But, 
left entirely free to examine and deliberate, in a short time, the 
atrocities that accompanied it, and that seemed to accumulate, 
as the abuses against which they were levelled disappeared, 
produced a slow, but unfailing re-action in the public mind. 
This act of the National Convention, without doubt, weakened 
their party in America. The sacrifice, even if thought neces- 
sary in a political view, was, nevertheless, a violation of jus- 
tice, and the rights of the citizen ; for, if Louis was no longer 
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a king, he was still a man, a citizen, according to the laws of 
the French Republic. These circumstances made a suitable im- 
pression upon the American people, always accustomed to the 
forms of an equal, though undeviating justice. From the 10th 
of August, 2d of September, and the period of the King's exe- 
cution, the revolution decidedly lost friends in America. This 
sentiment pervaded the breasts of men whose devotion, even 
to tlic French Republic, was beyond suspicion. The cele- 
brated Thomas Paine, it is known, voted against the death of 
Louis ; though, as Marat artfully insinuated, being a Quaker, 
he was in conscience opposed to capital punishments. 
" France," said Thomas Paine, in the convention on the ques- 
tion of " Surtisf^^ " has now but a single ally, the United 
States. The person, to whom the present discussion relates, 
is regarded by that people as their best friend. His execution, 
I assure you, will diffuse among them a general grief. I pro- 
pose to you to conduct Louis to the territory of the United 
States. After a residence of two years, Mr. Capet will find 
himself a citizen of America. Miserable in this country, to 
which his absence will be a benefit, he will be furnished the 
means of becoming happy in another." 

In April 1793, the celebrated Proclamation of neutrality 
was issued.* The historian of the first President makes the 
following remarks in relation to that subject : — 

'^ This measure derives importance from the consideration that 
it was the commeQcement of that system to which the Americaik 

* *' Whereas it appears, that a war exists between Austria, Prussia, 
Sardinia, Great Britain, and the United Netherlands on the one part, 
and France on the other ; and the duty and interest of the U. States 
require, that they should with sincerity and good faith adopt and pur- 
.sue a conduct friendly and impartial towards the belligerent powers ; 
I have, therefore, thought fit, by these presents, to declare the disposi- 
tion of the U. States to observe the conduct aforesaid towards these 
powers respectively; and to exhort and warn the citizens of the U. 
States, carefully to avoid all acts and proceedings, whatsoever, whicli 
may in any manner tend to controvert such dispositions. And I do, 
liereby, also, make known, that whosoever of the citizens of the U. 
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Government aftervrards inflexibly adhered, and to which much of 
the national prosperity is to be ascribed. It is not less important 
in another view. Being at variance with the prejudices, the feol- 
ings, and the passions of a large portion of the Society, and being 
predicated on no previous proceeding^ of the legislature, it pre- 
sented the drst occasion which was thought a fit one for openly as- 
saalting a character around which the affections of the people had 
thrown an armour, theretofore deemed sacred, and for directly 
criminating the conduct of the President himself. It was only by 
opposing passions to passions, by bringing the feelings in favour of 
France in conflict with those in favour of the chief magistrate, that 
the enemies of the administration could hope to obtain the victo- 
ry." 

The Cabinet declared, also, by this instrument, the construc- 
tion it intended to put on the * 11th article of the treaty of 
alliance with France. This article imposed, among otiier 
things, upon the United States the obligation of protecting 
the Islands belonging to the French in the West Indies, sev- 
eral of which fell, about this time, into the hands of the Bri- 
tish. A step of this kind would have led to an immediate 
declaration of war on the part of Great Britain. This article 

States shall render himself liable to punishment or forfeiture under the 
laws of nations, by committing, aiding, or abetting hostilities agaiuRt 
any of the said powers, or by carrying to any of them, those article.s 
which are deemed contraband by the modem usage of nationsy will not 
receive the protection of the U. States against such punishment or for- 
feiture ; and farther, that I have given instructions to tliosc oflicers to 
whom it belongs, to cause prosecutions to be instituted against all per- 
sons who shall, within the cognizance of the Courts of the U. States, 
violate the laws of nations with respect to the powers at war, or any of 
them." 

Done, &c. 

GEORGE WASHINGTON. 

By the President, 
Th. Jeffkrsor. 

* See Treaty in 2d Chapter. 
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was considered to be applicable to a defensive war only, and 
that good faith did not require that America should take any 
part in the war, till the present French government was obvi- 
ously and firmly established. The last ground was, perhaps, 
a just and sound one, but in receiving Mr. Genet, the admi- 
nistration had furnished the only proof in its power, that it con- 
sidered the French Republic placed in a secure situation. 
Whatever government America recognized as existing in 
France, had a right to require the fulfilment of the guarantee. 
Some doubt might reasonably prevail as to the other ground 
assumed by the Cabinet, not only from the phraseology of the 
article, but from the extreme difficulty of ascertaining, in all 
cases, the true character of a defensive or offensive war. The 
act of the war itself, the mode of conducting it may be alto- 
gether offensive, and yet the immediate cause, defensive. Na- 
tions may be driven to hostilities by the oppressive conduct of 
others. Few manifestos of war are published, that do not pre- 
sent to the world abundant reasons for a resort to arms. The 
article is, therefore, incomplete, because it does not admit of 
an immediate and general application. The party called 
upon to execute it, is at liberty to construe it, and is at all 
times the judge, whether assistance is justly required. When 
this article was prepared, it appeared highly favourable to the 
United States. France was, by far, the strongest power, and 
there was little probability, indeed, that it could soon need 
the assistance of America. But, at best, the construction of 
the government is an implied one, for the language of the ar- 
ticle, itself, is plain and on the surface very free from ambi- 
guity. 

We shall now give a brief sketch of the proceedings of Mr. 
Grenet with this government. He came to this country au- 
thorized to conclude an alliance both defensive and offensive. 
We cannot do better than give his own words. It is not only 
a specimen of the language, but of the sentiments and feel- 
ings of the times. 
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^^ Single against innumerable hordes of tyrants and slaves, who 
menace her rising liberty, the French nation would have a right to 
reclaim the obligations imposed un the United States by the trea 
ties she has contracted with them, and which she has cemented 
with her blood ; but strong in (h? greatness of her means and of the 
power of her principles, not less redoubtable to her enemies than 
the victorious arm wh^ch she opposes to their ra^e, she comes in 
the Tcry time when ihc emissaries of our common enemies are 
making useless efforts to neutralize the L'ratitude — to damp the zeal 
—to weaken or cloud the view of your fellow ciliZens — she comes, 
I say, that generous nation — that faithful friend, to labour still to 
increase the prosperity, and add to the happiness, which she is 
pleased to see them enjoy — The obstacles raised with intentions 
hostile to liberty by the perfidious ministers of despotism — the ob* 
stacles, whose object was to stop the rapid progress of the com- 
inerce of the Americans, and the extension of their principles, ex- 
ist no more. The French republic, seeing in them but brothers, 
has charged me to propose to your government, to establish in a 
tme family compact, that is, in a national compact, the liberal and 
fraternal basis on which she wishes to see raised the commercial 
and political system of two people, all whose interests are confound- 
ed." 

It was with the feeling and sentiments disclosed in this let- 
ter, spread very wide through the community, that the govern- 
ment had to contend. The struggle was a most difficult one ; 
for, with the American people, the e feel ngs weie not only 
pure and sincere, but they were permanent. They were feel- 
ings, with which the country was inspired at the time of its own 
revolution ; and they entered, as a principal element, into the 
form of the government, and the organization of society. They 
appeared at this moment, it is true, inflamed and aggravated 
l?y sympathy for the French, and by indignation at the efforts 
of the European governments, directed against the republic ; 
but it was not a frenzy of the hour, like the scene exhibited 
in France. America manifested its true legitimate disposition, 
partaking of the influence of the times. 
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We shall examine those parts of Mr. Genet's claims, only, 
that involve principles of the public laws of nations, or that 
illustrate the system adopted by this country.* This inquiry 
is not entirely without its advantages. It has been the aim oi 
the government, since that period, to follow the policy then 
promulgated ; and the principal duties, incumbent on neutra 
nations, may be ascert^ned, by an examination of the de- 
mands of the French minister. Not intending to mention the 
instances of violation of public law that occurred, we shall 
confine ourselves to the general principles for which Mr. Ge- 
net contended. He asserted '^ a right of arming in our ports, 
of enlisting our citizens, and of exercising consular jurisdic- 
tion ;" and denied to the government the right, either of " re- 
straining him, or punishing them." This is the language, and 
the substance, of the demand.f The question was, not of a ves- 
sel arming in her own defence, as no cases of that description 
had been reported ; on the contrary, the orders of the govern- 
ment were directed against vessels that were manned, armed 
and equipped in our ports, for the purpose of committing hos- 
tilities on the subjects of a state with whom this country was 
at peace. The proclamation of April 22d, did not allow this 
practice. That instrument enjoined upon the citizen to ob- 
serve a friendly conduct towards all belligerent powers, " ac^ 
cording to public law, and the special treaties existing be- 
tween them and this country." A preparation of hostilities 
is the reverse of this deportment. The treaty with France, of 
'78 did not allow it ; for it permitted only (17th art.) the arm- 
ed vessels of either party to enter with their prizes, and to de- 
part freely from the ports of the other. No possible construc- 
tion of that article can, in any way, justify the manning and 
equipping of vessels, to commit hostilities ; neither do the 

* Letter of Mr. Jefferson, of August, 1793. 

t See his note of May 25, 1793, to the Secretary of State. 
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laws of nations,* or treaties with other states, at all, authorize 
tliis proceeding. These treaties are a part of the law of the 
landy and it is incumbent on the proper law tribunal to en- 
force their provisions. The citizens can, therefore, have no 

* Va«el, vol. ii. p. 332. Here we Lre to consider the obligations and 
rights flowing from neutrality. In order rightly to understand this 
question, we must avoid confounding what may lawfully be done, by 
a nation that is free from all engagements, with what she may do, if 
she expects to be treated as perfectly neutral in a war. As long as a 
neutral nation wishes securely to enjoy the advantages of her neu- 
trality, she must, in all things, shew a strict impartiality towards the 
belligerent powers ; for, should she favour one of the parties, to the 
prejudice of the other, she cannot complain of being treated by him as 
an adherent and confederate of his enemy. Her neutrality would be 
a fraudulent neutrality, of which no nation will consent to be the dupe. 
But the present question is, to determine what may lawfully be done ; 
not what prudence may dictate, according to circumstances. Let us, 
therefore, examine, in what consists that impartiality which a neutral 
nation ought to observe. 

It solely relates to war, and includes two articles. 1. To give no as- 
nstance where there is no obligation to give it ; nor voluntarily to fur- 
nish troops, arms, ammunition, or any thing of direct use in war. I do 
not say, ** to give assistance equally^" but, '* to give no assistance ;" for 
it would be absurd, that a state, at one and the same time, assist two 
nations, at war with each other ; and besides, it would be impossible 
to do it with equality. 2. In whatever does not relate to war, a neu- 
tral and impartial nation must not refuse, to one of the parties, on ac- 
count of his present quarrel, what she grants to the other. This does 
aot deprive her of the liberty to make the advantage of the state still 
serve as ber rule of conduct, in her negotiations, her friendly connex- 
ions, and her commerce. When this reason induces her to give pre- 
finencesy in things which are ever at the free disposal of the iK>ssessor9 
she only makes use of her right, and is not chargeable with partiality. 

I have said, that a neutral state ought to give no assistance to either 
of the parties, when " under no obligation to give it." This restriction 
is ntcessary. We have already seen, that when a sovereign furnishes 
the moderate succour due in virtue of a former defensive alliance, he 
does not become an associate in the war; (§ 101) he may, therefore, 
fulfil his engagement, and yet observe a strict neutrality. When a war 
breaks out between two nations, all other states, that are not bound 
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right to violate the provisions of those treaties. If the citizens 
themselves were not possessed of the privilege of committing 
acts of hostility, or offence, against those states with whom 
the nation was at peace, we are not aware of any provision of 
national law, or, in the parti^lar case now under considera- 
tion, of any provision of the treaty of '78, that can confer this 
right or power upon an alien. Again, the arming and equip- 
ping of vessels, is, obviously, an act of sovereignty ; an act that 
cannot justly be exercised in the United States, without the 
permission of the government.* As to the treaty, these are the 
words of the 22d article, the only one, with the exception alrea" 
dy mentioned^ that relates to this matter : — ^^ It shall not be 
lawful for any foreign privateers, not belonging to subjects of 
his Most Christian Majesty, nor citizens of die siud United 
States, who have commissions from any prince or state in en- 
mity with either nation, to fit their ships in the ports of either 
the one or the other of the aforesaid parties." This article 
denies the privilege of arming, to privateers of any nation, at 
war either with France or America, in the ports of the other 
party. The only ground upon which France claimed the pri- 
vilege, under this article, was, therefore, that of implication. 
The article not expressly excluding French vessels, at a time 
when France was at war with England, Spain and Holland, 
all on friendly terms with the United States, Mr. Genet insist- 
ed with great vehemence upon the use of the right. But this is 
not the usual mode of construing treaties, or any diplomatic 
instrument. Nations possess and enjoy only what is secured 
to them by stipulation. The two parties, in this case, agreed 
to exclude foreign privateers ; they are silent as to their own 
vessels. 

by treaties, arc free to remain neuter; and if either of the belU§^rent 
powers attempted to force them to a junction with him, be would do 
them an injury, inasmuch as he would be guilty of an infringement on 
their independency, in a very essential point. 

* Vattel, 1. 3. 15. 
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^^ It was of value to each party, to exclude its enemies from arm- 
io)!^ in the ports of the other, and could in no case embarrass them. 
They, therefore, stipulated so far mutually. But each might be 
embarrassed by permitting the other to arm in its ports. They, 
therefore, would not stipulate to permit that. Let us go back to 
the state of things in France, when this treaty was made ; and we 
shall find several cases, wherein France could not have permitted 
us to arm in her ports. Suppose a war between these states and 
Spain. We know that, by the treaties between France and Spain, 
the former could not permit the enemies of the latter to arm in her 
ports. It was honest in her, therefore, not to deceive us by such a 
stipulation. Suppose a war between these states and Great Britain. 
By the treaties between France and Great Britain, in force at the 
signature of ours, we could not have been permitted to arm in the 
ports of France. She could not, (hen, have meant, in this article, 
to ^ve us such a right. She has manifested the same sense of it 
again, in her subsequent treaty with England, made eight years 
aAer the date of ours ; stipulating, in the 16th article of it, as in our 
22d, that foreign privateers, not being subjects of either crown^ 9hou\d 
not arm against either in the ports of the other. If this had amount- 
ed to an affirmative stipulation, that the subjects of the other crown 
might arm in her ports, against ia, it would have been in direct 
contradiction to her 22d article with us.'^ 

It has already been said that Mr. Genet, on his first arrival 
in Charleston in April '93, issued commissions to privateers, 
and authorized the enlisting of men, both Americans and 
Frenchmen, for the service of the Republic of France. An 
investigation of this business was undertaken in the autunm 
of the same year by the Legislature of South Carolina. Satis- 
fitctory evidence was produced, that several citizens had re- 
ceived commissions to enlist men within the United States, 
for the purposes of hostility against the enemies of France. 
The Governor issued a proclamation in December '93, forbid- 
ding these practices, and the law officers of the state were 
directed by the Legislature to institute prosecutions against 
certain persons, named in the report of the Committee of In- 
vestigation. Before this took place, however, two citizens of 

9 
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the United States, Gideon Henfield and John Singletary, had 
been arrested on board a French privateer and conducted to 
prison. Mr. Genet demanded their release ki the following 
words : — 

*^ 1 have this momeDt been informed that two officers in the ser- 
vice of the Repablick of France, citizens Gideon Henfield and John 
Singletary, have been arrested on board the privateer of the French 
Kepu^lick, the Citizen Genet, and conducted to prison. The crime 
laid to their charge, the crime which my mind cannot conceive, 
and which my pen almost refases to state, is the serving of France, 
and defending with her children the common and glorious cause of 
liberty. 

<( Being ignorant of any positive law or treaty, which deprives 
Americans of this privilege, and authorizes officers of police arbi- 
trarily to take mariners in the service of France, from on board 
their vessels, 1 call upon your intervention, Sir, and that of the 
President of the United States, in order to obtain the immediate re- 
leasement of the above mentioned officers, who have acquired, bj 
the sentiments animating them, and by the act of their engagement, 
anterior to every act to the contrary, the right of French citizens, if 
they have lost that of American citizens.^^ 

These two cases include the whole principle involved in the 
important discussion of the right of a citizen to commit an 
act of hostility, under his own or foreign colours, upon a state 
with which his own country is at peace. On this subject we 
shall quote the opinions of the Attorney General and an ex- 
tract from a letter of the Secretary of State. 

. '^ Ist. It may well be doubted how far the mioister of France has 
a right to interfere. Henfield is a citizen of the United States, and 
it is unusual, at least, that a foreign power should interfere in a 
question, whether, as a citizen, a man has been guilty of a crime f 
"Nor Can any authority be derived from Henfield being under the 
protection of the French Republic, because, being still a citizen, he 
is amenable to the laws which operate on citizens, and the very act, 
by which he is said to have been taken under such protection, is a 
Tiolation of the sovereignty of the United States. If he be inno- 
cent, be wiH be safe in the hands of his countrymen : if guilty, tbt 
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respect doe by one nation to the decrees of anotber, detnandd that 
thej be acquiesced in. 

^^ 2d. But Henfield is punishable, because treaties are the su- 
preme law of the land, and by treaties with three of the powers at 
war with France, it is stipulated that there shall be a peace be- 
tween their subjects and the citizens of the United States. 

^^ 3d. He is indictable at the common law, because his conduct 
comes within the description of disturbing the peace of the United 

States. If every citizen has that right, then the nation (which 

is composed of all its citizens) has a right to go to war by the au- 
thority of its individual citizens; but this is not true, either on the 
general principles of society, or by our constitution, which gives 
that power to Congpress alone, and not to the citizens individually. 
Then the first position was not true, and no citizen has a right to 
go to war of his own authority, and for what he does without right, 
he ought to be punished. Indeed, nothing can be more obviously 
absurd than to say, that all the citizens may be at war, and yet the 
nation at peace. It has been pretended, indeed, that the engage- 
ment of a citizen in an enterprize of this nature was a diyestment of 
the character of a citizen, and a transfer of jurisdiction over him 
to another sovereign. Our citizens are certainly free to divest 
theoDoelves of that character by emigration and other acts, mani- 
festing their intention, and may then become the subjects of another 
power, and free to do whatever the subjects of that power may do. 
Bat the laws do not admit that the bare commission of a crime 
amounts of itself to a divestment of the character of citizen, and 
withdraws the criminal from their coercion. They would never 
prescribe an illegal act among the legal modes by which a citizen 
m^ht disfranchise himself; nor render treason, for instance, inno- 
cent, by giving it the force of a dissolution of the obligations of 
the criminal to his country.'^ 

By the direction of Mr. Genet, some of the French consuls 
established admiralty courts in this country, and exercised ad- 
miralty jurisdiction over vessels taken by French cruizers. This 
amuned right deprived our own courts in all cases of juris- 
dicticm over vessels brought into our waters, or claimed in 
oar waters as prizes of one of the belligerents. It could not, 
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therefore, be permitted to our own tribunals to ascertain, un- 
der any circumstance, whether prizes, claimed as such, were 
lawful prizes or not. Mr. Jefferson concluded a convention 
at Versailles in November 1788, with Mr. de Montmorin, one 
of the Secretaries of State, defining the powers, privileges, 
and duties of consuls. This convention was to remain in 
force twelve years ; but it contains no stipulation, whatever, 
allowing consuls to exercise admiralty jurisdiction. Neither 
does the Treaty of '78 cede any such power or jurisdiction to 
the French consulates. The courts of the United States can- 
not pretend to exercise a jurisdiction over vessels taken on 
the high seas, for it is matter of common usage, that the de- 
cision of all such questions shall be referred to the courts of 
the sovereign of the captor. This right is, moreover, con- 
firmed by the 17th article of the Treaty of '78. The United 
States have never pretended to enquire into the validity of it. 
But as they have, in no public act or instrument, whatever, di- 
vested their own courts of the cognizance of all offences com- 
mitted within their own waters, the French consulates obvi- 
ously usurped power that belonged to other tribunals. It is 
not only the right, but, also, the duty, of the United States, to 
protect the vessels of neutrals within their own jurisdiction. 
Indeed, this provision is inserted in most of their treaties, par- 
ticularly with France itself. Nations differ as to the distance 
to which this right extends, but in no case is the distance 
claimed (except in the doctrine* of close seas) so great, as to 
make the rule unreasonable. A reasonable distance, there- 
fore, under all the circumstances of the case, is the extent of 
jurisdiction to which this right is applied. If our courts have 
not this jurisdiction, it is quite evident,, that neutrals may be 
taken in our harbours, from our wharves, and condemned as 
legal prizes in our own cities, by the agents of a foreign gov- 
ernment. Various violations of our sovereignty were at this 
time committed by French cruizers, and equally of our juris- 
diction by French consulates. The government, however, 
conducted itself with steadiness and firmness; and the vessels. 
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thus illegally taken and condemned, wherever they could be 
reached, were restored. 

The language of Mr. Genet was also unbecoming and ex- 
ceptionable. The following passages, extracted from a letter 
of Mr. Jefferson, the Secretary of State, arc especially obnox- 
ious to censure. We have thought it necessary to mention 
them, as the recall of Mr. Genet was solicited by this govern- 
ment. The reader will be satisfied, we believe, that it was 
not done without abundant reason. 

" The philosophical principles proclaimed by the President. 

^' This refusal tends to accomplish the infernal system of the king 
of England, and of the other kings, his accomplices, to destroy by 
famine French freemen and freedom. 

^^ In vain the desire to preserve peace leads you to sacrifice the 
interests of France to this interest of the moment, in vain the thirst 
of riches preponderates ao^ainst honour in the political balance of 
America ; all this management, all these condescension^, all this 
humiliation, end in nothing. Our enemies laugh at it, and the 
French, too confident, are punished for having believed, that the 
American nation had a Bag, that it had some respect for its laws, 
some conviction of its force, and that it had some sentiment of its 
dignity. It is not possible for roe to paint to you all my sensibility 
at tkis scandal, which tends to the diminution of your commerce, 
to the oppression of ours, and to the debasement and vilification of 
repahlics. 

" If our fellow-citizens have been deceived, if you are not in a 
condition to maintain the sovereignty of your people, speak ! we 
have guaranteed it, when we were slaves. We know bow to ren- 
der it respectable, being free.'^ 

The pretensions of the French minister, coupled with the 
mode in which they were asserted, not only to the govem- 
nrient but even to the people, made it at last absolutely ncces- 
lary that an application for his recall should be transmitted. 
The American minister at Versailles was, accordingly, direct- 
ied, in the month of August '93, to request that a successor 
might be appointed to the envoy in this country. Mr. Genet 
was recalled with an expression of the disapprobation of his 
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govcrament. About the same time, the recatl of Gouvemeur 
Morris was, also, solicited. To this the American govern- 
ment acceded. He was replaced by Mr. Monroe, and Mr. 
Fauchet succeeded Mr. Genet. It is proper, however, to say 
that in consequence of intelligence having been received that 
Mr. Genet was fitting out two expeditions in the territory of 
the United States against Spain, the government determined 
to suspend his functions within — days, unless one or the 
other house of Congress should not think it advisable. Con- 
gress obviously had nothing to do with this business.* 

We may be permitted in this place to make a remark or 
two on the conduct of Mr. Genet. The circumstances of the 
times, and the fact that his recall was the first exercise of that 
sort of power by the government, give more than usual im- 
portance to his case. Mr. Genet did the cause of the Revo- 
lution a serious injury in America. His intemperate lan- 
guage, his extraordinary communications, irritated the go- 
vernment, and alarmed the grave thinking part of the nation. 
No negotiations could be held with him, and though his ap- 
pearance here awakened a vast popular feeling in his favour, 
as the presence of any other minister from the " Republic" 
would have done, we have no doubt but that his public con- 
duct very soon produced a serious re-action, fatal indeed to the 
expectations of the National Convention. Never was one na- 
tion more disposed to unite with another, than was America 
with France. Mr. Genet's violence, and deplorable igno- 
rance of the indispensable diplomatic forms, raised a great 
party against him, who, to say the least, would, under other 
circumstances, have been neutral. They came forward to 

* Mr. Genet (sometimes written in the Moniteur Genest,) was ap- 
pointed, early in the Revolution, a Charge to St. Petersburg ; but tbe 
Empress refused to receive or acknowledge him. He then went to 
Holland, and was subsequently appointed to the United States. Some- 
time in the year '93, he appears to have been denounced at the boci- 
ety of" Jacobins" in Paris, for having embroilled (broaillft) hk govern- 
ment ** with Washington.*' 
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maintain the dignity of the government, whose duties were 
interrupted and even dictated by a foreign functionary — ^to 
preserve the country from a war, into which they were about 
to be involved without the consent and almost the knowledge 
erf* their own rulers. This state of things, also, brought out 
with seal, activity and firmness all those men, who had been 
concerned in establishing the Federal Constitution. The 
work, so recently completed, was in great jeopardy. Part of 
the danger arose from the steps taken by the French envoy ; 
and it was unavoidable, but that a part of their opposition 
should be directed against him and his cause. A large por- 
tion of this party became opposed to the Revolution, because 
they were alarmed for the constitution. In truth, the re-ac- 
tion, caused by Mr. Genet's intemperance and violence, was 
one of the circumstances that enabled the government to sup- 
port in a tolerably efficient manner, its system of neutrality. 
If he had conducted himself with the discretion and propriety 
of his successor, Mr. Fauchet, it is in some degree doubtful 
whether, with all the advantages derived from the personal 
character of the President and the talents of tiie Cabinet,* the 
administration would not have been compelled to recede. 

Mr. Fauchet arrived in this country in February '94. The 
consuls having assumed admiralty powers, and having in other 
respects interfered with the exercise of the laws, the exequa- 
lores of several were withdrawn. One of the most striking 
violations of the laws of the country was the case of 
M. Duplaine, Vice Consul of France at Boston. He as- 
listed a party of armed men from the frigate La Concorde, 
then lying in Boston harbour, to rescue a schooner, called the 
Qreyhound, taken by a French privateer, from the hands of 
an officer of the United States' Court, in August '93.f 

^.Mr. Adams was then Vice PresideDt, and Mr. Jefierson and Mr. 
Hamilton were both in the Cabinet. The country has never seen a 
move pofwerlbl adminwtration. 

t George Washington, President of the United States of America, to 
all whom it may concern : — The Sieur Antoine Charbonnet Duplaine, 



72 coNVEimoN OF 1800 with FRANC£. 

Mr. Faucbet, instructed to renew the applications made by 
Mr. Genet, for an alliance, or a guarantee of the islands in the 
West India seas, or for aid in money, munitions, and naval 
stores,— 'was principally engaged, during the short time he 
remained in this country, in remonstrating against the deci- 
sions of our courts,^ in relation to prizes taken by French pri- 
vateers, or in soliciting the interposition of the executive. 
That part of the constitution which separates the executive 
from the judicial authority, was little understood by the mi- 
nisters sent to America by the European states, during the 

heretofore having produced to me his commission as Vice Consul for 
the Republic of France within the States of New- Hampshire, Massa- 
chusetts, and RhodC'Island, and having thereon received from me an 
exequatur, bearing date the 5th day of June, 1793, recognizing him as 
such, and declaring him free to exercise and enjoy such functions, 
powers and privileges as are allowed to Vice Consuls of the French 
Republic by the laws, treaties, and conventions in that case maile and 
provided ; and the said Sieur Duplaine having, under colour of his 
said office, committed sundry encroachments and infractions on the 
laws of the land, and particularly having caused a vessel to he rescued 
with an armed force, out of the custody of an officer of justice, who 
had arrested the same by process from his court ; and it being, there- 
fore, no longer fit nor consistent with the respect and obedience due 
to the laws, that the said Sieur Duplaine should be permitted to con- 
tinue in the exercise and enjoyment of the said functions, privileges, 
and powers, these are, therefore, to declare, that I do no longer recog- 
nize the said Antoine Charbonnet Duplaine, as Vice Consul of the Re- 
public of France in any part of these United States, nor permit him to 
exercise or enjoy any of the functions, powers, or privileges allowed 
to the Vice Consuls of that nation ; and that I do, hereby, wholly re- 
voke and annul the said exequatur, heretofore given, and do declare 
the same to be absolutely null and void from this day forward. In 
testimony whereof, I have caused these letters to be made patent, and 
the seal of the United States of America to be hereunto affij^ed. 

Given under my hand, this day of in the year 

of our Lord 1793, and of the independence of the United States of 
America the eighteenth. GEORGE WASHINGTON. 

By the President : 

Th: Jefferson. 
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first years of the government. It seems to have been a gene- 
ral belief, that the executive was authorized to interpose, and 
fiet aside or direct the decisions of the courts. Mr. Fauchet 
made great complaints of the violation of our neutrality by Bri- 
tish cruisers ; and, in some instances, his complaints were well 
founded. British vessels did, undoubtedly, equip in our portd, 
and anchor, with their prizes, in our waters, particularly in 
Lynnhaven bay, and other parts of the Chesapeake. Foreign- 
ers, and our own citizens in some cases, armed vessels pri- 
vately, for illegal purposes. But the reproaches uttered at this 
time against the government, and particularly the courts of 
law, are entirely groundless. Many intricate questions came 
before those tribunals ; questions new to them, and embar- 
rassed by the confusion often arising from the mixture of state 
and national sovereignty, and entering very deeply into a vast 
and obscure range of neutral and belligerent rights. Some of 
those cases were not divested of all appearance of fraud and 
collusion. The just duties of a neutral nation were occasion- 
ally overlooked, in the temptations that an evasion of the 
laws offered ; but the decisions of the courts were delivered 
with firmness, intelligence and impartiality. We can now 
judge of them, without any of the excitement or predilections 
of that day. Every principle of public law, then touched up- 
on, has been confirmed by the whole practice of the govern- 
ment, to the present hour. The administration, acting with 
vigour and independence, proclaimed, at an early period, the 
system by which its conduct would be regulated. It was 
steady and faithful to its purposes and doctrines ; and, if its 
neutrality was sometimes violated, it is only to be attributed 
to the impoBsibility of executing, with a feeble naval force, 
its laws, on so extensive a coast, whose deep and spacious 
bays, or inlets, afforded shelter to the vessels of the bellige- 
rents. The numerous and precise instructions issued to its 
officers, its frequent communications with the state execu- 
tives, bear witness to the solicitude with which it was ani- 
mated to render a full measure of justice, according either to 

10 
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treaties or public law, to the different parties engaged in the 
disastrous war of that period. The nation was young, and 
unconfirmed ; it had achieved a great exploit in the separa- 
tion from the mother country — so great indeed, that the ne- 
cessity of further efforts, and even denials, was not at once 
apparent ; the second union was just effected, — but the crea- 
tion of this government was, at first, rather known and felt in 
the intemperate reproaches and accusations of the two vast 
parties, that then mutilated and preyed upon it, than by any 
well defined and acknowledged power and authority it pos- 
sessed, either abroad, or within itself. The state authorities 
had existed from the foundation of the country ; they were the 
governments, in reality, declared free by the act of July, '76, 
and acknowledged sovereign and independent by the peace 
of '83 ; — they still continued, perhaps, more jealous of their 
rights, from the institution of another power in the midst of 
them. There was no navy, no military force ; and the govern- 
ment had most diflScult laws to execute, in most difiicult 
times. It could not prevent every violation of them ; but it 
displayed, on all occasions, a fixed resolution to maintain the 
faith of treaties, the principles of public law, and the dignity 
of the people. 

The correspondence of Mr. Fauchet with the government, 
though not fi-ee from some peculiarities in diplomatic inter- 
course, bears the impression of a more subdued, measured 
character, than that of his predecessor. It does not appear, 
that he undertook any justification of the acts or language of 
Mr. Genet ; nor are we aware that any explanations were of- 
fered by him, concerning the painfiil step, the administration 
were compelled to take, in relation to that individual.* He 

* A great outrage was committed on the pei*son of Mr. Fauchet, 
when about to leave this country. He had embarked on board a 
small vessel at New- York, for the purpose of going to New Port. This 
vessel, on her arrival in New Port harbour, was entered by an armed 
party from the Africa, a British man of war, then lying there ; and a 
forcible search made, for Mr. Fauchet, and his papers. But, either 
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was succeeded by Mr. Adel, who arrired in this country in 
the summer of '95. Mr. Adet was intrusted, by the committee 
of public safety, with a letter addressed to Congress ; he also 
brought with him the colours of the French Republic ; which 
he was instructed to present to the United States, as a return 
for those offered to the National Convention by Mr. Munroe. 
The circumstance of his having brought a dispatch addressed 
to Congress, instead of the executive, the proper body, under 
the constitution, was a cause of offence and reproach with 
many. The letters, tliat Mr. Fauchet had presented, under 
similar circumstances, to congress, had been referred, by a 
resolution of each house, to the executive, with a request that 
they might be answered. These proceedings were known to 
the committee of public safety, and the answers had been 
received. A second minister, appearing with a letter addressed 

having received intelligence that the jurisdiction of the country would 
be violated in his own person, or not choosing to trust himseli' so near 
a British armed vessel, he had taken the precaution to land at a small 
port in the sound, with all his papers. No explanation having been 
made of this affair, either by the British Vice Consul, (who knowingly 
transmitted an insulting letter from the British captain to the governor 
of Rhode Island] or by Captain Howe, the commander of the Africa, 
the exequatur of the consul was withdrawn, and the vessel ordered to 
leave the waters of the United States. 

Mr. Fauchet, on his return to France, published, in 1797, a pamphlet, 
with this title, " Coup d'ceil sur I'^tat actuel de nos rapports politiques 
avec les Etats Unis," &c. It is, of course, a vindication of the measures 
of his own government, but written with moderation. He admits that 
Mr. Genet was indiscreet, and that the consuls exceeded the limits of 
consular power. He attributes the prepossessions of AVashington 
against the French, to the death of the King, the persecution of his 
friend General La Fayette, and to the supposed confidential con 
ferences of a Mr. Talon, an agent of Louis XVII., sent secretly 
to obtain aid for the royal government. We believe that very little 
was ever heard of Mr. Talon ; but, according to Mr. Fauchet, he has 
the merit of suggesting to the president the celebrated questions re- 
specting neutrality, on which he requested the opinion of his cabinet. 
Mr. Fauchet, believed to be still living, was employed in many honour- 
able stations by the imperial government. 
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to the legislative department, it was considered, not only as 
an expression of censure on the President, but as renewing an 
attempt, formerly practised, to produce jealousies between 
the branches of government ; and as in the nature of an ap- 
peal from the decisions of an administration, with which 
tlie National Convention were far from being satisfied. We 
do not regard it altogether in this light. The French go- 
vernment paid little attention to forms ; great changes had 
taken place, very suddenly, in that country ; and their own 
business, at home, was transacted in a very singular and con- 
fused manner. Their construction of government, it was easy 
enough to understand. It consisted of a legislature, called the 
National Convention, a body of a single branch ; and a sort 
of executive, called the Committee of Public Safety. But 
it was not easy to comprehend the exact and respective 
authority and power of these two bodies. They were no 
where well defined ; and the style of conducting public aflfairs, 
at that time, in France, did not admit either of much preci- 
sion or regularity. The spirit of the age was against forms. 
The revolution itself had been principally directed against 
the artificial arrangements of society, and it had done little 
else than destroy them. Mr. Munroe, the American minister, 
was, of course, addressed to the Committee of Public Safety ; 
but he was received in a full and public meeting of the Na- 
tional Convention, and the credentials of his oflSce were deliver- 
ed to the president of that body. We cannot, therefore, be 
surprised, if the French were neglectful of forms abroad, when 
they were thus indifferent to them at home. The American 
government was, moreover, a machine somewhat difiiicult to 
be comprehended, at the first blush by a foreigner. The nice 
division of power into three parts, must have confounded a 
Frenchman, in those days, when the heated and ardent state 
of the public 'mind would, in his own country, have resolved 
them, with greater rapidity, into one. 

Although Mr. Adet did not abandon the original grounds of 
complaint — of violation of neutrality, and of predilection 
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siiown to Great Britain, by this country, — his attention was 
principally occupied with the treaty, just then concluded with 
Great Britain, by Mr. Jay. The government had the uncom- 
mon courtesy to put into the hands of his predecessor a copy 
of this instrument, obviously not for the purpose of soliciting 
remarks on it, but to present him with exact information con- 
cerning the state of the relations of America, with England ; 
atid as a very forcible illustration of the extreme anxiety felt 
by the administration to maintain the utmost cordiality and 
confidence with France. Mr. Fauchet having immediately 
left the country, it fell to the duty of Mr. Adct to go into a 
discussion of those principles of Mr. Jay's treaty, that, in his 
opinion, affected the rights secured to his nation by the treaty 
of '78. We have already said, that the National Convention 
was exceedingly mortified, in failing to induce the American 
administration, either to furnish them aid and supplies secret- 
ly, or to enter into an open alliance. But tlie provisions of 
the treaty of November, '94, awakened a deep feeling of in- 
dignation, and, eventually, of resentment. To that instru- 
ment may, immediately, be traced the unjust acts of the 
French government, that followed upon the ill success attending 
Mr. Adet's negotiation ; and the partial state of hostility, that 
existed between France and the United States, a few months, 
in *99. We shall give Mr. Adet's complaints in his own 
words. 

^^ Let the annals of the French revolution be opened, let the mi- 
nutes of that august sitting be seen, in which the National Conven- 
tion received the mimster of the United States into its bosom ; the 
addresses were not studied, they sprung from hearts full of affec- 
tion for an allied people, they breathed the feelings which dictated 
tbeiD| and the American minister found himself in the midst of his 
friends. What joy did not the American flag inspire, when it waved, 
unfurled, in the French senate ? Tender tears trickled from each 
eye ; every one looked at it with amazement. There, said they, is 
the symbol of the independence of our American brethren — behold 
there the pledge of their liberty ! may victory always attend it — 
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V r^"*?" "*^^ ^"* ^ ^^^^ ^^^ liappy people. These 
■hv'js ^-^rtp^ from a thousand mouths, were the expression 
*'*^^^,^,qi,^ri* cl'a whole nation. Was not an American, to each 
^^.j,,,^ai^ jroiher Frenchman ? he was more — he was a friend, 
.f.j.. vjp^'iY-i name, amidst civil dissensions, was eqaall> lespect- 
^, ,:. What, then, was done hy the government? It put in 
,,,^j.Aft» whether it should execute the treaties to receive the 
_^^„;». of the rebel and proscribed princes. It made an insidious 
pj^'UaMition of neutrality ; by its chicaneries, it abandoned French 
*.->jiieers to its courts of justice. It eluded all the advances made 
>i the republic, for renewing the treaties of commerce, upon a 
loore favourable footing to both nations. It excused itself, on the 
most frivolous pretexts, — whilst it anticipated Great Britain, by so- 
liciting a treaty, in which, prostituting its neutrality, it sacrificed 
France to her enemies, — or, rather, looked upon her as obliterated 
from the map of the world ; it forgot the services she had rendered 
it, and threw aside the duty of gratitude, as if ingratitude was a 
governmental duty. 

" Alas! time has not yet demolished the fortifications with which 
the English roughened this country, nor those the Americans 
raised for their defence ; their half rounded summits still appear in 
every quarter, amidst plains, on the tops of mountains. The tra- 
Teller need not search for the ditch which served to encompass 
them ; it is still open under his feet. Scattered ruins of houses 
laid waste, which the fire had partly respected, in order to leave 
monuments of British fury, are still to be found. Alas ! the soldiers, 
who fell under the sword of the Britons, are not yet reduced to 
dust ; the labourer, in turning up his field, still draws from the 
bosom of the earth their whitened bones ; while the ploughman, 
with tears of tenderness and gratitude, still recollects, that his 
fields, now covered with rich harvests, have been moistened with 
French blood. It was at this moment, their government made a 
treaty of amity with their ancient tyrant, the implacable enemy of 
their ancient ally. O ! Americans, covered with noble scars! O ! you, 
who have so often flown to death and to victory, with French sol- 
diers ! you, who know those generous sentiments which distinguish 
the true warrior ! whose hearts have always vibrated with those 
of your companions in arms ! consult them to-day, to know what 
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they experience ; recollect, at the same time, that, if magnanimous 
soals with liveliness resent an affront, they also know how to for- 
get one. Let your government return to itself; and you will still 
iind, in Frenciimen, Uithful friends, and generous allies.'^* 

Much of the correspondence of Mr. Adet is liable to the 
same objections, already made to that of Mr. Genet. It contain- 
ed insinuations respecting the government, and appeals to 
the people entirely unjustifiable and misplaced in a foreign 
envoy. But an apology was found for it in the peculiar state 
of the times. The Directory were exceedingly dissatisfied 
with the treaty made with England. It precluded, for the 
present, the hope of an alliance with this country, and con- 
firmed the system of neutrality adopted in '93. The remon- 
strances of the French ministers having had no effect on the 
government, the treaty having been duly ratified, and the 
necessary appropriations made to carry it into operation, 
France determined to show at once not only a serious mark 
of its displeasure, but to strike an unexpected blow upon our 
conMnerce. In July '96 they decreed that " all neutral or al- 
lied powers shall without delay be notified, that the Flag of 
the French Republic will treat neutral vessels either as to 
confiscation, as to searches or capture, in the same manner as 
they shall suffer the English to treat them." This decree 
was a manifest violation of the treaty of '78. The commerce 
of the country had already suffered vastly from, the French 
since the commencement of the war ; but it is not necessary 
to repeat here all the decrees, issued either in France or the 
West Indies, previous to the time Mr. Munroe left this coun- 

* We do not profess to be accountable for this translation. We pub- 
lish the letter as we find it in the public papers of the year. The reader 
will perceive, that the warmth of the revolutionary style had not at all 
subsided. In all the correspondence and state papers of the American 
government, during the revolution of this country, there is scarcely to 
be found a figure of speech, much less an inflammatory expression. 
The Declaration of Independence, written in the meridian heat of the 
day, is a model of simplicity and gravity. 
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try in '94. The 16th article of the Treaty was alternately vio- 
lated and respected in the course of the year '93 no less than 
five times.* 

Charles Cotesworth Pinckney, of South Carolina, was ap- 
pointed Minister Plenipotentiary to France in 1796. He ar- 
rived in that country in December of the same year. Mr. 
Pinckney was known to be attached to the system of the ad- 

* 1793. May 9. National Convention decreed that neutral vessels, 

laden with provisions, bound to an enemy's port, 

should be brought in. 
May 23. This decree repealed as it respected Amoriean 

vessels. 
May 26. Agsin enforced on certain conditions. 
July i. Again repealed as on the 23d of May. 
July 27. Decree of May 9 again enforced. 

1794. Nov. 18. Merchandize in neutral vessels, belonging to the 

enemy, liable to seizure, till French merchan- 
dise, similarly situated, shaU be exempted. 

1795. Jan. 3. Decree of Nowmber repealed. 

1797. March 2. Enemy's property on board neutral vessels again 

liable to capture. 

1798. Jan. 18. The cargo determined the character of the ves- 

sel. Vessels at sea, having merchandise from 
British ports, declared good prize. Vessels, 
having entered a British port, excluded from the 
French. 

1799. Oct. 29. Every person, a native of a neutral state, or one 

in amity with France^ holding a commission 
from the enemies of France, or serving on board 
their vessels, declared a pirate. 
This is a very brief summary of the decrees promulgated by the 
French government from 1793 to 1799. 

* The French nunistry complained very much of the purchase of 
horses by the English for the West Indies. Horses are contraband of 
w^r* Bat the laws of nations do not forbid the purchase of contra- 
bands and their exportation from a neutral country. The only penalty 
attending the practice is their liabihty to capture. A great part of the 
trade was in contrabands. France had all the advantage of this traffic 
as well as the other belligerents. Horses were sent to the French as 
well as the British West India Islands. 
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ministration ; and it was desirable that their sentiments and 
wishes should be represented at this period with all the force 
and in the fullest relief possible. Mr. Munroe, who had been 
minister during the years '94, 5 and 6, received, on the same 
occasion, a letter of recall. At the time of his appointment^ 
he was in opposition to the administration, and, being in the 
Senate of die United States from Virginia, had taken a part 
in resisting some of the principal measures of the Cabinet, par- 
ticularly the nomination of Gouvemeur Morris to France, 
and of Mr. Jay to London. The appointment was very un- 
expected to him, but the manner in which he conducted the 
negotiations of the country abroad, was not satisfactory to 
President Washington. At his return in '97, Mr. Munroe 
published an account of his mission, to which we take this op- 
portunity to refer the reader."^ Mr. Pinckney was not re- 
ceived by the Directory. Very soon after his arrival in Paris, 
afler, indeed, he had been presented in a private manner to the 

*A view of the conduct of the Executive in the foreign affaurs of the 
United States as connected with the mission to the French Repub- 
lic in the years 1794, 5, 6, by James Munroe, Minister Plenipoten- 
tiary, &e. 
Mr. Monroe was received and accredited in the bosom of the Na^ 
tional Conyention. The President was directed to give him the fra- 
teraaJ embrace, in token of the friendship that existed between France 
and America. *< The Minister entered the hall amidst the cries of 
* Vive la RepubUque ;' and the President having announced, that Mr. 
Munroe spoke only the English language, one of the secretaries of the 
Ccmvention was ordered to read a translation of the discourse the Minimi- 
ter had prepared." — Moniteur. The address of Mr. Munroe is plain, 
sensible, and appropriate to the occasion. But the answer of the Pre- 
sident was rhetorical in the extreme, and concluded with this expres- 
sion — ^^ Why should I delay to confirm this friendship by the fraternal 
embrace I am directed to give you in the name of the French people. 
Come and receive it in the name of the American people, and may this 
scene destroy the last hope of the impious band of tyrants." ''The 
Minister was conducted to the President, who gave the kiss and em- 
brace in the midst of universal acclamations of joy, delight, and admi* 
ration."— Mmiteur year 2, JVb. 320. 

11 
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Minister of Foreign AflSuTS, notice was officially sent to Mr* 
Monroe, that the " Directory will not acknowledge nor receive 
anotfier Minister Plenipotentiary from the United States till 
after the redress of the grievances dennanded of the American 
government, and which the French Republic has a right to 
expect from it." The American minister was, also, infonMd 
by Mr. Giraudet, chief secretary in the Department of FoMign 
Affairs, that the minister at the head of that department coold 
have no direct official communication, as the Directory bad 
determined not to acknowledge him. He informed Mr. Pinck* 
ney at the same tijpe^ that there was a law which forbid foiv 
eigners remaining in Paris without the permission of the Di- 
rectory ; and, as it was their intention not to grant this indul- 
gence to Mr. Pinckney, the law would cerate in his caae^ 
He would be under the necessity of quitting the territories <rf 
the Republic as well as Paris, though the tnne had not yet 
1)een designated by the Directory. Mr. Giraudet intimated, 
that a communication would probably be made to him on 
this head by the minister of Police, as this business fell into 
the department of that officer. This affair was conducted in 
an unaccountable manner. It could not be regarded with 
much complacency by the American envoy. The minister of 
foreign afiairs was well acquainted with the capacity in which 
Mr. Pinckney came to France ; nor could the Directory be 
ignorant of the public character with which he was invested, 
for his arrival had been officially notified to Mr. de la Croix. 
He had waited upon that gentleman by appointment with his 
predecessor Mr. Munroe, who had received his letters of re* 
call, and on that occasion presented an official copy of his 
letters of credence to the minister, who promised to lay them 
before the Directory. Two days after this audience, Mr. de 
la Croix wrote to Mr. Munroe, and informed him, that he had 
laid before the Directory a copy both of the letters of recall 
and credence. The public character of Mr. Pinckney was, 
therefore, properly and fully known to the executive govern- 
ment of France. In this view of the subject he was entitled 
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U> the proteetioa of the laws of nations, and whether he was 
Jteewed or not by the Directory, could not at all alter his offir 
cidl ckAraeteff. The Directory were not obliged to acknow- 
ledge huBy or any other minister from the United States, but, 
when it was once ascertained that Mr. Pinckney was a public 
ABVoy of a foreign country, and not a simple stranger or tra- 
veller in France, he was far, indeed, from being a fit subject 
for the minister of police. That officer could have thrown 
him into prison, and his letters of credence, as a diplomatic 
envoy, would have availed him nothing, for the minister of 
police had nothing to do with ps^ers of that description. The 
Directory could have ordered (as they afterwards did) Mr. 
Pinckney to quit the territories of France. That is a muni- 
cipal authority every government is fully competent to exer- 
cise. Buty whether France was at war or at peace with the 
United States, they could not, without a gross violation of the 
laws of nations, have refused to the minister letters of safe 
conduct and passports, both to protect him in their country, 
and to enable him to leave it in safety. Public ministers or 
agents form a distinct class from common travellers or stran- 
gers. They are protected by a different description of law. 
Their persons are inviolate, and they can be punished only 
by their own governments. The necessity and advantages of 
intercourse among civilized nations have* created this order of 
men in society, an exception to all the general rules that go- 
vern states. 

Mr. Pinckney remained in Paris till the middle of Februa- 
ry. He was not molested by the government, though he had 
no communications with them. Being in expectation of re- 
ceiving instructions, he believed it to be his duty to remain at 
his post till he should be furnished with a formal order from 
the Directory to leave France. This proceeding shortly took 
place. In the beginning of February, accounts of the vast 
and unexpected success of General Bonaparte in Italy arrived 
in Paris; and the next day official notice was sent to Mr. 
Pinckney to quit the French territories. — "The Executive 
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Directory has charged me to make known to you, that, not 
having obtained special permission tp reside at Paris, you ar^ 
amenable to the law which obliges foreigners to quit the ter- 
ritory of the Republic. I had the honour of informing yon, 
near two months ago, by the principal secretary of my de* 
partment, of the intentions of the government in this respect* 
I cannot dispense with notifying them to you to day.* 

Receive, Sir, &c. CH. DE LA CROIX.** 

Mr. Pinckney left Paris with his family on the 5th, and 
arrived in Amsterdam on the 1 7th, of February. The history 
of this affair is unusual in diplomacy. The Directory con- 
tended originally that they had not received official notice of 
the arrival of the American minister — they referred him to 
the police as a private individual. The envoy, with great 
propriety and dignity, rejected this proposition. Subsequent- 
ly, he was ordered by a special decree of the Directory to 
leave the French territory as a public agent of the United 
States, because the same course was not pursued in regard to 
other Americans. Other citizens of that country, and there 
were ^t that time a great number in France, were suffered to 
remain in Paris. The conduct of the government in regard 
to Mr. Pinckney was not founded on any reprehensible beha* 
viour of the minister. He had done nothing obnoxious to 
censure ; for every sort of official communication had been 
referred to him. He could not, therefore, be dismissed, nor 
his recall solicited, the usual modes of proceeding, Where the 
demeanour of a foreign envoy is offensive. Mr. Pinckney 
remained two months in Paris. He was subject at all times 
to be removed by a Gens d'arme from his lodgings, and thrown 
into a prison ; and it ;wa8 only another act of inconsistency, 
that this disposition was not made of him. The Directory 

♦ The Directory had previously (in May W) instructed Mr. Adet to 
return to France, and to cease all communication with the American 
government. France had no minister in this country till aAer the Con-^ 
vpntion of J 800, 
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refused to receive him. He was then ordered to leave France. 
This last measure does not admit of an explanation. They 
refused to receive him, because they could not consent to 
hold farther intercourse with the United States, till their 
alleged wrongs were redressed. This may or may not have 
been a sufficient and reasonable pretext according to the 
nature of those wrongs. But the American government, never 
having admitted that the complaints were well founded, could 
of course, not acknowledge the validity of the reason. Mr. 
Pinckney was entrusted with a special misson, and the instruc- 
tions, expressed in his letter of credence, were purposely 
made conciliatory and flattering to the French government — 
^^ to maintain that good understanding, which, from the com- 
mencement of the alliance, had subsisted between the two 
nations, and to efface unfavourable impressions, banish sus- 
picions and restore that cordiality which was at once the evi- 
dence and pledge of a friendly union." We shall close the 
narrative of Mr. Pinckney^s treatment in France with the fol- 
lowing just remark of the President of the United States. 

^^ As it is often necessary, that nations should treat for the mutual 
advantage of their affairs, and especially to accommodate and ter- 
minate differences, and as they can treat only by ministers, the right 
of embassy is well known and established by the law and usages of 
nations. The refusal on the part of France to receive our minis- 
ter, is then the denial of a right, but the refusal to receive him 
until we have acceded to their demands, without discussion and 
without investigation, is to treat us neither as allies, nor as friends, 
nor as a sovereign state.'' 

At this period all diplomatic intercourse was suspended 
between the two governments. America, sincerely desirous 
of a restoration of the former state of harmony and friendship 
with France, was not insensible to the indignity offered it in 
the person of its minister ; but it viewed that conduct as the 
result of passion or misunderstanding. The administration 
determined to persevere in its endeavours to remove the erro- 
neous impressions under which the Directory laboured. In 
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Jitne '97 a commission was issued under the seal of the United 
Stales, to Charles C. Pinckney, John Marshall of Virginm^ 
and Elbridge Gerry of Massachusetts, '^ for the purpose of 
terminating all differences between the United States of 
America and the French republic, and of restoring and con- 
firming perfect harmony and good understanding, and ie<> 
establishing a commercial and friendly intercourse between 
them." The conunissicMiers arrived in Paris in the beginning 
of October '97; they immediately requested a meeting with 
the Minister df Foreign Affairs. On this occasion they were 
distinctly informed, that for the present they could not have 
a poblic audience with the Directory, though cards of hospi- 
tality were sent to them without delay, in a style suitable to 
their public character ; an attention, that had been onntted in 
the case of Mr. Pinekney. No persons were appointed offi- 
cially to treat with them, but a direct intercourse of a singu- 
lar nature immediately took place by means of certain indi- 
viduals, who appear in the public correspondence under the 
initjals of W. X. Y. Z.* It does not much signify whether 

* Y was said to be a monsieur Bellamy. Hauteval, an interpreter, 
asserted, in a letter written to Talleyrand, that he was represented by 
Z. The French account of this affair will be found in the M oniteur 
No. 261. for the year 6. They style the correspondence on the part of 
the American envoys, an " instance of deplorable ignorance and cre- 
dulity." The initials, W. X. Y. Z. were employed by the American 
Executive to represent, in the communication to Congress, the indi- 
viduals, who had the conversations with, and made the offers to the 
envoys, as their names were disclosed to the executive confidentially. 
A lady, understood to be Madame de Villette, the celebrated Belle et 
Bonne of Voltaire, was also concerned in this transaction. These 
agents were not furnished with any documents or certificates of their 
ofiicial character from the French government. And the government 
asserts that the envoys were certainly deceived, that it was an arti- 
fice of some foreigners, (for one of the commissioners said that, with 
the exception of Hauteval, the persons were all foreigners,) to gel 
money, and, as to the lady, an intimation is given that that part of the 
affair was not much to the credit of the Americans. Hauteval, in his 
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this was a private intrigue of Talleyrand, or an attempt of the 
Directory to obtain a loan of money. The substance of the 
negotiation, conducted in this private manner, was, to demand 
a present of 222,000 dollars for the pockets of the Directory, 
and a loan for the government of 32,000,000 florins^ in what was 
called Dutch inscriptions, 'at that time at 50 per cent discount. 
It was .proposed that these inscriptions should be taken at 
their par value, under the expectation that when the war was 
finished, the credit of the Dutch would be good, and the full 
value of the debt paid. They also required, that parts of the 
Pkeadent's message of May '97 should be softened or explain- 
ed.* The details of this singular proceeding will be found at 
great length in the correspondence of the commissioners 
under all their signatures ; it was immediately published both ' 
in America and Europe. This intercourse was continued til! 
the end of October, at which time the commissioners deter- 
mined not to receive any more propositions from individuals, 
who bore no acknowledged authority to treat with them. 
The terms, also, they never could have accepted, for nothing 
in their instructions allowed them to offer a loan to the Direc* 
tory. No official conuhunication of any kind having been 
held with them since their arrival in Paris, although nearly 
six weeks had- elapsed, they addressed a letter on the lldi of 
November to the Minister of Foreign Relations, from which 
the following is an extract : 

^ Citizen Minister — The undersigned, envoys extraordinary and 

ministers 

tetter jidblished on this occasion, (be was a translator in the office of 
the Minister of Foreign Relations,) states that Talleyrand openly 
asked Mr. Gerry for a loan of 15 or 16,000,000 florins on the ground 
that America was bound to assist France inasmuch as France had 
assisted America. The proposition was declined by the envoy, as 
their instructions did not allow them to offer loans. It is, however 
wen known, that the names of these persons w^re communicated to 
Tallsyrand at his desire, twice repeated, and no one ever heard that 
they had been punished. 

* Mr. Talleyrand and the French government af^envards disowned 
the whole of this affair. 
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ministers plenipotentiary of the United States of America to the 
French republic, had the honour of announcing to you officially, 
on the sixth of October, their arrival at Paris, and of presenting to 
you on the eighth a copy of their letters of credence. Your decla- 
ration at that time, that a report on American affairs was then 
preparing, and would in a few days be laid before the Directory, 
whose decision thereon should without delay be made known, has 
hitherto imposed silence on them. For this communication they 
have waited with that anxious solicitude, which so interesting an 
event would not fail to excite, and with that respect which is dae 
to the government of France. They have not yet received it, 
and so much time has been permitted to elapse, so critical is the 
situation of many of their countrymen, and so embarrassing is that 
of the undersigned, both as it respects themselves, and the govern- 
ment they represent, that they can no longer dispense with the 
duty of soliciting your attention to their mission.*' 

No answer was given to this letter ; but attempts were re- 
peatedly made to engage the envoys in private and unofficial 
negotiations. They were promptly and decidedly declined. 
The disposition of the French government still continued 
very unfavourable. The envoys remained in Paris, as private 
citizens, under the protection of a law extended to the natives 
of all countries with whom France was at peace. The go- 
vernment had not acknowledged them in any shape, and 
though copies of their full powers, and letters of credence, had 
been taken by the Minister of Foreign Affairs, they had never 
been accredited, — a situation in every way awkward, embar- 
rassing, and mortifying. Four months were passed in this 
manner. They had been of no service to their country, and 
it was doubtful, whether a position so exceedingly degrading 
would be viewed with complacency by their own government. 
But the mortifications to which they submitted, ought not to 
be mentioned, hereafter, to their discredit ; for they endured 
them from the most patriotic and praise-worthy motives. 
They were well aware that peace was most important to the 
American people and government — not only peace, but a so- 
lid and sincere friendship with France. 
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The Directory, the government during thai period in 
France was not impressed with a single feature of solidity or 
permanency, and there was nothing in its structure that pro- 
mised to be more lasting than the forms which had preceded it. 
They were all governments created for the exigencies of the 
moment, and they gave way as soon as the times required 
greater concentration of power. This had been the progress 
of the revolution. The Directory, with its council of 500, built 
out of the ruins of the National Convention, soon sunk before 
the more arbitrary and despotic form of the consular govern- 
ment. The 18th Bnimaire, as it is now termed in history, over- 
threw the Directory, dispersed the remnants of all the other 
political institutions which had existed in France since the abo- 
lition of royalty, and created the first permanent government 
with which foreign nations could treat in safety and with confi- 
dence. The 18th Fructidor produced the Directory. But 
the 18ih Brumaire introduced the consular fasces, and with 
them, as in old Rome, the imperial eagle. This last epoch 
made the fiRh constitution in France since the year '91. 
The confusion and irregularity which prevailed, afforded the 
most convincing proof that the French government possessed 
neither power at home nor consideration abroad. Their di- 
plomatic relations were interrupted. Few of the old govern- 
ments of Europe had acknowledged the Directory, and those 
who had done it, had been compelled to that step by the vast 
successes of the French armies. The revolution was truly in 
nearly as rapid a progress in '98 and '99 as in '89 and '90. 
The rulers for the moment, and foreign governments, were 
folly sensible of this juncture of affairs. The first were, there- 
fore, less indifferent to the means by which they obtained 
wealth or power. They were not moved by feelings of re- 
spect for other states, nor inspired with notions of great and 
permanent policy. They considered, very justly, their own 
condition extremely precarious, for the dismal experience of 
'their predecessors, full of warnings, was very fresh before 
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their eyes. In the beginning of the revolution the most vio- 
lent men prevailed ; towards the end the most corrupt. Ru- 
lers, who do not hope that their power, much less their sys- 
tem, will be prolonged, cannot be expected to enter deeply 
into the intricacies of foreign negotiations. The perpetual 
danger and vacillations of such a government destroy all in- 
terest that men would naturally take in its success. A course 
of conduct, exceedingly reprehensible, and requiring imme- 
diate explanation in other cases, woujd be passed over with- 
out attention in a country, where their most important do- 
mestic affairs were conducted in a confused and irregular 
manner, and where changes and revolutions were constantly 
dreaded. Nor can the foreign agent expect that the usual 
diplomatic forms will be observed towards him, when the per- 
sons at the head of affairs betray an absence of all the essen- 
tial attributes of sovereignty. We do not make these re- 
marks as a justification of the French Government, for they 
were never at the trouble of, even, acknowledging the Ameri- 
can ministers. But they will, in some sort, account for the 
great degree of patience and resolution with which the envoys 
endured the neglect of the Directory. They were, besides, 
entrusted with a special mission. It was, therefore, their du- 
ty to remain till they were satisfied of the impossibility of 
accomplishing the objects for which they had been sent. We 
find them still at Paris in the beginning of the next year, so 
far, indeed, from having passed through the first steps of a 
negotiation, that the determination of not even receiving 
them, appeared more deeply fixed every day in the mind of 
the Directory. 

Having done every thing that the great principles of the 
administration at home, and the special objects of their mis- 
sion required from them in its fullest latitude, they resolved, 
towards the end of January '98, to address a final letter to the 
Minister of Foreign Relations. This letter is a very long one. 
It examined, in an able manner, the whole unfortunate con- 
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iroversy that existed between the two government?, and con- 
cluded with these expressions : — 

"Three citizens of tho United States have been deputed, as en- 
T0J8 extraordinary and niinistei-s plenipotentiary to tlie French 
repablic Their instructions authorize and direct them to review 
the existing treaties beiweon V\e two nations, and to remove by 
all proper means the hiequalities, which have grown out of the 
stipulations of those treaties, in consequence of the refusal of Eng- 
land to adopt the principles they contain. Bringing with them the 
temper of their government and country, searching only for the 
means of effecting the objects of tlnnr mission, they have permitted 
no personal considerations to intluence their conduct, but have 
inrailed under circumstances, beyond measure embarrassing and un- 
pleasant, with that respect the American government has so uni- 
formly paid to that of France, for permission to lay before you, 
citizen minister, these important communications with which they 
have been charged. Perceiving no probability of being allowed to 
enter in the usual forms on those discussions, which might tend to 
restore harmony between the two republics, they have deemed it 
most advisable, even under the circumstances of informality 
which attend the measure, to address your government through 
you, this candid review of the^conduct, and this true representation 
of the sentiments, and wishes, of the government of the United 
States. They pray that it may be received in the temper with 
which it is written, and considered as an additional effort, growing 
out ofa disposition, common to the government and people of Ame- 
rica, to cultivate and restore, if it be possible, harmony between 
the two republics. If, citizen minister, there remains a hope that 
these desirable objects can be effected by any means, which the 
United States have authorized, the under&igned will still solicit, 
and will still respectfully attend the development of those means. 
If, on the contrary, no such hope ren^.alns. tbcy have only to pray, 
that their return to their own country m;iy be facilitated, und they 
will leave France with the deep-felt regret, that neither llie real 
and sincere friendship which the government of tlio United States 
has so uniformly and unequivocally displayed for this great re- 
public, nor its continued efforts to demonstrate the purity of its con- 
duct and intentions, can protect its citizens, or preserve them from 
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tlic calamities which they have sought, bj a just and upright con- 
duct, to avert.'*' 

To this communication, Mr. de Talleyrand made an elaborate 
and detailed answer on the 1 8th of March following. He inform- 
ed the commissioners he had laid their letter before the Direc- 
tory, and it was by their instruction, tiiat he at that time re- 
plied to it. In the course of the letter, he addressed them by 
the title of tlic commissioners and envoys extraordinary of the 
United States. We shall not recapitulate tiie facts or argu- 
ments of this communication, as they are but a repetition of 
the remarks and sentiments of the French ministers in Ameri- 
ca. But in this letter is disclosed, for the first time, an ar- 
rangement, which, we believe, is altogether novel in diploma- 
cy. Mr. Talleyrand declares very plainly, that the Directory 
prefer to treat witli one only of the envoys, as the opinions of 
the others preclude that mutual confidence, indispensable to 
negotiation. America, certainly, entrusted to these three 
commissioners, men upon whose abilities and integrity she 
relied, the power, jointly or severally^ to conclude a treaty 
with France. But she never intended to concede to a foreign 
government the right and privilege of selecting such of the 
envoys, as might be thought most proper for the purpose of 
conducting the negotiation. Nor can it be considered, under 
any circumstances, very decorous to allude to the political 
sentiments of foreign ministers. Employed for the purpose 
of representing the views of a government, their own private 
opinions cannot well be brought into notice ; for, as ministers 
at a foreign court, they, in reality, possess no private charac- 
ter. They are the representatives of a nation, and to com- 
plain of the political sentiments of these men, is, in other 
words, to complain of the political sentiments of the nation 
itself. We shall now quote the exiNressions of Mr. de Talley- 
rand. The reader will observe, that they are not characteri- 
zed by much regard, either for the American government, or 
its envoys : — 
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** It 13 finally wished to seize the first favourahle occasion to con- 
summate an intimate union with a power, (England) towards which 
a devotion and partiality is professed, which has long been the 
principle of the conduct of the Federal goTcrnnient. The inten- 
tions, which the undersigned here attributes to the government of 
the United States, are so little disguised, that nothing seems to have 
been neglected at Philadelphia to manifest them to every eye. It 
is probably with this view that it was thought proper to send to the 
French republic, persons whose opinions and connections are too 
well known to hope from them dispositions sincerely conciliatory. 
It is, therefore, only in order to smooth the way to discussion, that 
the undersigpacd has entered into the preceding explanations. It is 
with the same view, that he declares to the commissioners and en- 
voys extraordinary, that notwithstanding the kind of prejudice, 
which lias been entertained with respect to them, the Executive 
Directory is disposed to treat with that one of the three, whose 
opinions, presumed to be more impartial, promise, in the course of 
the explanations, more of that reciprocal confidence, which is in- 
dispensable.^' 

A very proper and dignified reply, signed by all the com- 
Odissioners, was made to this extraordinary intimation ; though 
it was, on April 3, '98, followed by a communication, address- 
ed to Mr. Gerry alone. It was in these words : — 

'^ I suppose, Sir, that Messrs. Pinckney and Marshall have thought 
it dsefal and proper, in consequence of the intimations given in the 
end of my note of the 28th Vent6se last, and the obstacle which 
their known opinions have interposed to the desired reconciliation, 
to quit the territory of the republic. On this supposition, I have 
the honour to point out to you the 5th or the 7th of this decade to 
resume our reciprocal communications upon the interests of the 
French republic and the United States of America.^' 

The necessary passports and letters of safe conduct were 
shortly after sent to Mr. Marshall and Mr. Pinckney. Mr. 
Marshall embarked without delay for the United States ; but 
Mr. Pinckney, on account of the alarming illness of his daugh- 
ter, was permitted to remain a few months. This special and 
extraordinary mission here properly terminated. Although a 
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jomi or several power was bestowed on the commissioners, 
iho interpretation they had put on their instructions forbade 
ihem to act separately. The object of the Directory could 
not be mistaken in omitting to send passports to Mr. Gerry. 
It was to detach him from his colleagues, and to induce him 
to enter into a separate negotiation. Whatever may be 
thought of the propriety of Mr. Gerry's remaining in France 
after the departure of the otlier members of the commission, 
or of his neglecting peremptorily to demand his passports, it 
appears that he did not take that step for the purpose of en- 
tering into a negotiation, nor did he conceive that, separate 
from his colleagues, he was invested with any power to treat. 
We have his own words in support of this opinion, in answer 
to the letter of Mr. Talleyrand of April 3d, written the next 
day: — 

" You have proposed, citizen minister, the 6th or 7th of this 
decade for me to resume (reprendrc) our reciprocal communica- 
tions upon the interests of the French republic and of the United 
States. The reciprocal communications, which we have had, 
were such only as 1 have alluded to in the beginning of this letter, 
unless your proposition, accompanied with an injunction of secrecy 
for me to treat separately, is considered in this light. To resume 
this subject will be unavailing, because the measure, for the reasons 
which I then urged, is utterly impracticable. I can only then con- 
fer informally and unaccredited on any subject respecting our mis- 
sion and communicate to the government of the United States the 
result of such conferences, being in my individual capacity unau- 
thorized to g^ve them an official stamp.*' 

Mr. Gerry stated to the American government, that he did 
not leave Paris with his colleague, because the Minister of 
Foreign Relations had assured him, that event would be fol- 
lowed by an immediate declaration of war on the part of 
France. We are not aware that the certain occurrence of 
that state of things altered at all his position. Tlie Commis- 
sion had agreeed that no one of .'the'members could treat ; 
nor any two withdraw while a possibility of negotiation re- 
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mained. . When Messrs. Pinckney and Marshall received 
their passports, Mr. Gerry informed the minister that he could 
not renew any discussions officially, for he was no longer a 
minister. And in a private letter to the President about this 
time, he complains very much of the situation in which he 
was placed, of having " brought himself into a predicament 
in order to support his (Mr. Adams') administration." Neither 
of the three ministers had ever been accredited. Two had 
been ordered to leave France, and the third declared, that the 
circumstance reduced him to the situation of a private person. 
We are at a loss, therefore, to conceive how the departure 
of the third envoy could have led to a declaration of war, par- 
ticularly as Mr. Gerry did shortly after, on receiving the letter 
of recall of March 23, addressed to all the envoys, demand his 
passport and in the course of the summer, as soon, indeed, as 
he could get away, did actually leave France. If war had 
been declared, none of the blame of it could have been im- 
puted to either of the envoys. France would have declared 
it upon her own responsibility, and after her treatment of Mr. 
Pinckney during his embassy in '9G, and again, of the com- 
missioners in '97 and 98, it seems unmeaning in her govern- 
ment to make this event depend upon a step entirely immate- 
rial in every point of view. Mr. Gerry, himself, has made 
some just remarks on this subject in his letter of July 1st to 
Mr. Talleyrand : — 

" It is incoDceivable to me, that, being without powers to negotiate^ 
my return to the United States, after such long notice can be sup- 
posed in any degree to close the door to subsequent steps for a 
reconciliatioD. The door has always been, and still is open on the 
part of the government of the United States. It is impossible for 
any gOTemment to exceed it, in the moderation imd justice of its 
measures towards France, or in its perseverance and patience to 
execute them ; but it having failed in two attempts, will not France 
make one effort to obtain a reconciliation between the two repub- 
lics ? Consider the disagreeable predicament in which the govern- 
ment of the United States has been involuntarily placed, and it is 
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conceived you cannot fall to see the propriety and policy of this 
measure.'^ 

A proposition on the fourth of February had been made, 
that Mr. Gerry should treat separately. This was declined. 
The envoy remained at Paris as an unofficial person, waiting 
to receive the instructions of his government. He appears, 
to have been persuaded that tlie Directory in reality were 
desirous of peace, and tliat in informal communications he 
should be able to arrange tlie outline of a treaty. This bad 
originally been a part of one of the plans proposed to Talley- 
rand by the commission, but it was not at the time acceptable 
to the minister. In the beginning of May, Mr. Grerry received 
the letter of the Secretary of State of March 23d, addressed 
to the commissioners, directing them to apply for passports, 
unless certain conditions, specified in the letter, were com- 
plied with by the French government. Shortly after, he 
demanded his passport, but, notwithstanding repeated appli- 
cations, both verbal and written, he did not succeed in leaving 
Paris till the latter part of July. 

We know not how to explain the conduct of the Directory, 
unless, indeed, it entertained the expectation that the Ameri- 
can people would assist it in demolishing the administration ; 
an error very likely to arise where the freedom of the press is 
60 unlinsited, and where the popular voice is so constantly 
and forcibly expressed. Foreign nations have considered 
administrations at the last gasp, the union even in jeopardy, 
and one portion of the people claiming their aid as allies, 
when, in truth, it was only an exceedingly violent state of 
party feeling, vastly heightened by mutual recrimination. Par- 
ties have contended in this country with a warmth, often to 
be deplored, but these contentions have never had for their 
object the life of the confederacy. They turned entirely on 
the course of policy pursued by the administration of the day ; 
and, as this policy was unavoidably much controlled by the 
measures of the two great belligerents, one, of the parties was 
necessarily the advocates of the acts of a foreign governnienf. 
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This circumstance certainly deceived France at the time of 
which we arc now speaking, and at a subsequent period, Great 
Britain. Those governments mistook the parties that, at dif- 
ferent epochs, vindicated their measures, as their allies in this 
country ; though, in truth, they were but opponents of each 
other. The Directory, it is quite evident, calculated with 
confidence, not only upon a party in America, but upon an 
alliance with the American people. The reception of Mr. 
Genet and the representations of the French ministers would 
very easily have produced that expectation and belief. The 
enticing principles of their revolution gained as many vic- 
tories as the brilliant valour of tlicir armies. They found 
allies in all the countries they marched to conquer. And if 
there was a popular party (literally speaking,) in Italy, in 
Germany, in the Low Countries, we cannot^ be surprized 
that the Directory should expect to find one in America. 
Most undoubtedly they would not have been disappointed in 
this expectation, if the American people had not always been 
accustomed to liberty, to a representative government, prac- 
ticably very free, and latterly to popular institutions, carried 
to an extreme limit. It has often beeu remarked that the 
aristocracy of England, (the great number of men of rank 
and property united with vigorous minds and a careful educa- 
tion,) saved that country from the propagation of the revolu- 
tionary principles of France. The democracy of America 
had the same effect here. The first sensation produced by the 
revolution was a very alarming one, but the country soon 
recovered from the intoxication of the times. Nothing was 
ofiered the people which they did not possess, and this was 
perfectly obvious because the meaning and value of liberty 
were well understood. The imaginations of the citizens were 
not tainted or inflamed ; for they had got to that state where 
fireedom and independence were not an affair either of romance 
or sentiment, but of daily use and practical application. The 
nation was, therefore, soon unavoidably thrown into the situ- 
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ation of a spectator of the struggles of other countries for 
freedom.* 

The Directory were in the habit of ordering foreign ministers 
to quit the French territories, and of violating in their persons 
the necessary and well established usages of nations. Most 
of the governments of the continent of Europe found it neces- 
sary to submit to these indignities ; for they feared their own 
people quite as much as the French armies. Reasoning from 
the same causes the Directory applied the same system to the 
United States. They commenced it with Mr. Pinckney. 
He was ordered to leave France. On ordinary occasions, 
this measure would have provoked a war or would have re- 
quired explanations. Neither step was taken by America. 
The government viewed with a proper degree of indignation 
this outrage upon its dignity, but it was neither dismayed nor 
irritated. It desired peace, and very justly attributed the 
violence of the Directory to the peculiar juncture of affairs in 
France rather than to any settled animosity in the French 
people. Without delay, another special and extraordinary 
mission was appointed and sent to Paris. This mission was, 
also, ordered to leave the French territories. Thus in twelve 
months the Directory had twice suspended, in an intemperate 
and unusual manner, all diplomatic intercourse between France 
and the United States. Even if the prospect of peace had 
not been hopeless, enough had been done by America to 
accomplish that most desirable object. The government re- 
solved then upon war, it is. true, rather of a defensive than an 
offensive kind. They adopted various war measures, which 
we shall not recite, as they do not belong to this work. The 

* It cannot with truth be said, that the object of the Directory pre- 
vailed in this business. The administration was demolished, but w« 
believe the French war had little to do with that event. Peace was made 
before the second canvass for the election of President, and the change 
of politics is to be attributed altogether to domestic causes. Partiee 
were at that time settling themselves, and the crisis just then todc 
place. 
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treaty of '78 was declared no longer obligatory on ihe United 
States, though it may be^well doubted whether .one govern- 
ment has power to dissolve a contract of this description. 
This state of things lasted nearly a year, and several naval 
actions took place between the vessels of the two nations. 

The Directory were not at all desirous of proceeding to the 
extremity of war. They did not believe the United States 
would have the firmness and resolution to break through the 
system of peace and neutrality they had prescribed for them- 
selves. They had never been in a state of hostility with any 
European nation, and it is remarkable, that the earliest friend 
of this country should have been its first enemy. But as soon 
as France had ascertained that America would not renew its 
endeavours at negotiation ; on the contrary, that the country 
had adopted decided and positive measures, an indirect at- 
tempt was immediately made, by the Minister of Foreign Rela- 
tions, to pacify the American government. Mr. ^urray was, 
at this time, minister at the Hague. Mr. Pichon, secretary 
of the French Legation, either by the direction of Mr. Talley- 
rand, or in the natural course of society, held several political 
conversations with that gentleman on the state of the two 
countries. He submitted, to Mr. Murray's perusal, letters he 
had received from the minister. These letters, obviously writ- 
ten for ihe purpose of being shown, were intended to remove 
the impression, the American government very justly had, — 
that the Directory were not solicitous to conciliate their good 
opinions. In a letter of Aug. 28, '98, he says, 

^^ What, therefore, is the cause of the misunderstanding, which, 
if France did not manifest herself more wise, would henceforth in- 
duce a viulent rupture between the two republics ? Neither in- 
compatible interests, nor, projects of aggrandizement, divide them. 
Afler all, distrust, alone, has done the whole. France, in fine, has 
a doable motive, as a nation, and as a republic, not to expose to 
any hazard the present existence of the United States. Therefore, 
it never thought of making war against them, nor exciting civil 
commotions among them ; and every contrary supposition, is an in- 
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suit to common sense.'' And, in a subsequent one, '^ You were 
right to assert, that, whatever plenipotentiary the government of 
the United States might send to France, in order to terminate the 
existing differences between the two countries, would be, un- 
dou^tedly received with the respect due to the representative of 
a free, independent and powerful nation.'' 

This declaration was of the greatest importance. If made 
in sincerity, it removed the only impediment to a renewal of 
the negotiation. Mr. Murray transmitted an account of these 
conversations, and a copy of the letters, to his government. 
The President, without delay, (March, 1799,) appointed, with 
the consent of the Senate, a second commission to proceed to 
France. It consisted, originally, of Oliver Ellsworth, of Con- 
necticut, Patrick Henry, of Virginia, and William Vans Mur- 
ray, then at the Hague. Mr. Henry declined, on account of 
ill health. As this is the only diplomatic office, to which this 
celebrated man was ever nominated, under the constitution, 
we shall insert the whole of the letter written by him, on the 
occasion : — 

" Sir— Your favour, of the 25th ult., did not reach me till 
two days ago. I have been confined, for several weeks, by a se- 
vere indisposition, and am still so sick, as to be scarcely able to 
write this. My advanced age, and increasing debility, compel me 
to abandon every idea of serving my country, where the scene of 
operation is far distant, and her interests call for incessant and long 
continued exertion. Conscious as I am of my inability to discharge 
the duties of envoy, &c. to France, to which, by the commission 
you send me, I am called, I herewith return it. i cannot, however, 
forbear expressing, on this occasion, the high sense 1 entertain of 
the honour done me, by the President and Senate, in the appoint- 
ment : and I beg of you, sir, to present me to them, in terms of the 
most dutiful regard ; assuring them, that this mark of their confi- 
dence in me, at a crisis so eventful, is a very agreeable and flatter- 
ing proof of their consideration towards me ; and that nothing short 
of absolute necessity, could induce me to withhold my little aid 
from an administration, whose abilities, patriotism, and virtue, de- 
serve the gratitude and reverence of all their fellow citizens." 
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Mr. DaTie of North-Carolina was subsequently appointed. 
Mr. Murray was directed to giro notice of this pacific pro- 
ceeding to the M'nister of Foreign Relations, and to assure 
him that Messrs. Ellsworth and Davie would '^ not embark for 
Europe until they shall hare received from the Executive Di- 
rectory direct and unequivocal assurances, signified by their 
Secretary of Foreign Relations, that the envoys shall be re- 
ceived in character to an audience of the Director^', and that 

m 

they shall enjoy all the prerogatives, attached to that charac- 
ter by the law of nations; and that a minister or ministers of 
equal powers shall be appointed and commissioned to treat 
with them." This appears to have been very welcome news 

to the Directory. 1 hey did not delay to give the assurance 

required. 

<* The Execotfre Directory being ntonDed of the ooBunatioD of 
Mr. Oljrer Ellswortb, of Mr. Patrick Henr^-. and of voorself. m 
EoToys Extraordioary and Minifters rieoipotentiary of the United 
States to the French republic, to dL«ca«s and tenDinate all didier- 
eoces which subsist between the two countries sees with pleasure 
that its perseverance in pacific sentimeDts has kept open the way 
to an approaching reconclUalioD. It has a long time ago ma ai felt- 
ed its Intentions with respect to thi« sabject. Be plesis d to tran«- 
mit to your colleagoes, and accept ^^our^eli'the frarik sicd f'jpVicii 
assurance that it trill receive the eovovs of the Unite') Sta?e« lu 

m 

the official ciiaracter mith which they are iDTe«ted, and that ihey 
shall enjoy all the prerogatives., which are att.iched to it b\ the 
law of nations, and that one or more ministers shall be duly aa- 
thorized to treat with them/* 

The coDunissioners accordingly sailed for France. The 
nomiuLtion of this second commission was exceedingly op- 
posed by a portion of the citizens. They considered that 
France had grievously insulted this countrv', and they were not 
disposed to renew, by their own gratuitous act, negotiations, 
which had formerly not only been unBuccefssful, but were at- 
tended with many irritating and provoking circumstances. A 
belief was, also, entertained that the Bourbons would be restor- 
ed. The coalition, then formed for that purpose, or rather for 
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the overtlirow of the revolution government, had commeiiced 
with appearances of ultimate success, particularly in Italy, 
where Suwarrow had gained great victories ; and it was not 
regarded as a judicious measure to send an extraordinary 
mission to a government apparently on the edge of destruction. 

But none of tho?e predictions or expectations were accom- 
plished. The last coalition of that century was more cer- 
tainly and fatally annihilated than any other had been ; and 
France not only appeared, but was in reality, more formida- 
ble than at any previous period of the revolution. In the 
mean time, a great change had taken place in the government 
of that country, the last the world was destined to see before 
the restoration of the Bourbons in 1814. The Directory was 
overthrown in November '99, and the consular government 
established. This was, in reality, the commencement of the 
reign of Napoleon Bon: parte. 

Ihe envoys w^re received by the French government with 
suitable respect, and three commissioners inunediately ap- 
pointed to treat with them. A convention was signed on the 
30th September, 1800 ; it was ratified, with an exception, by 
the United States, February 18th, 1801, and the ratification 
accepted by the First Consul July 31, 1801.* This excep- 

• This convention consists of 27 articles. It was signed for Ame- 
rica by Messrs. Ellsworth, Davie, and Murray, and for France by 
Joseph Bonaparte, C. P. C. Fleurieu, and Roederer. By the 3d arti- 
cle, the captured public ships were restored ; and by the 4th, all cap- 
tured property, not finally condemned. No change, as it respects com- 
merce, the right of devise, donation, &c. the time for settling ac- 
counts and withdrawing effects in the event of a war, was made in the 
treaty of 78. By the 9ih article, individual debts, and all moneys in 
public stocks or in banks were exempted from confiscation in time of 
war. Commercial agents to be (10th art.) reciprocally appointed. 
Commerce, on the footing of the most favoured nations — free trade 
with the ports of an enemy— specification of contrabands— free ships, 
free goods — goods on board an enemy's ship after a knowledge of the 
war, and right of search ; with the further condition that the '* neutral 
shall in no case be oblitred to go on board the examining vessel." wer« 
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lion consisted in expunging the 2cl article, and inserting the 
following : — " It is «igroc<i thai the present cnnvcniion shall be 
in force for the term of eight f cars from tlie time of the e.\- 

wmngedas id the treaty of '78. Neitlier party \\a* al]owe<l to inter- 
fere in the fi^licriea of the •itlier, aii«1 ibe rat i!i<--itiMris were acre<:d to 
be exchanged within sis months. Tiip utiier (''-•jvinuii^ of thi« treaty. 
for the naost part formal, were !Fu!)«tantiH]lY a rc'i*etiiion of the fir»t 
treaty. Those that are new, or tli&t iiitn>diif*f iin|M>rtaiit rnodilica' 
tions, we sliall extract. They are thn- e mily : they relate to bk»ckade« 
—-convoys — and the treatment of the master, j^r. of a vessel taken. 

" And whereas it frequently happens, tliat ve^'>el> sail fur a port or 
phice belonging to an enemy, without knowiii;: that the same is either 
besioged, blockaded or inreated, it is aireeil. that exery vessel !<o cir- 
cumstanced may be turned away from Tiiich port or plar*": but she 
shall not be detained, nor any part ofhrr car:ro. if not rrir.traband. b« 
confiscated, un/ess, afVer notice of ^urh hlnrkai^e or investment, she 
sfaail again attempt to enter : but «he shall be p'^rriiited to j?o to any 
other port or place she shall think prr-iK-r. Nor *hall any vessel of 
either, that may hare entered into such [Ktrt or place licfore the same 
was actually t>esiegcd, blockaded or inve^K'tl !•> the other, be restrain- 
ed from quitting such place with her cur;5o. nur W found tlierein aAer 
the reduction and surrender of ^uch pi i<e. shall such vet^sel or her 
cargo be Viable to confiscation, but they shall be restored to the owners 
thereof. 

"Art. 19. It is expressly a^recf] by the contracting parties, that the 
0tipuiatioDs above mentioned, relative to the conduct to l>e observed on 
the sea by the cnii^rs of the belligerent party towanls the «liip*< of the 
neutral party, shall be applied only to shi[>« ^ailing without convoy -, 
and when the said ships shall be convoked, it being th^ intention of 
the parties to observe all the regard due to the protection of the flag 
displayed by public ships, it wball not be lawful to visiit them : but the 
veibal declaration of the commander of the convoy, that the ships he 
convoys belong to the nation whose flag he carries, and that they have 
no contraband goods on boanl, shall be coniifidered by the respective 
cruisers as fully suflicient : the two parties reciprocally engaging not 
to admit imder the protection of their convoys, ships which gjiall carry 
contraband goods destined to an enemy. 

^ Art. 21. And that proper care may be taken of the vessel and car- 
go, and embezzlement prevented, it is agreed, that it shall not be law- 
ful to remove the master, coiimiander« or supercargo of any captured 
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change of the ratifications." The expunging of this section 
removed one of the greatest embarrassments to which the 
government was ever exposed, — we mean the mutual guaran- 
tee of the treaty of '78. In July '98, the government, justly 
indignant at the proceedings of France,' abrogated the treaty 
of '78. We need not remark that the United States could 
not divest itself of obligations, termed in the civil law symal- 
lagmatic ; for that instrument was a contract, which could be 
dissolved only by the consent of both parties, or by the act of 
war. Neither of these modes had been applied to the treaty 
of '78. Hostile measures had been adopted by the Executive 
of the United States, but they were measures only of defence. 
Under the constitution, the President cannot declare a war. 
The French conunissioners were, therefore, right in requir- 
ing that the treaty of '78 should be renewed, or modified, or 
abrogated by mutual consent. It could not be expected 
they should acknowledge the validity of the act of the Ameri- 
can Congress of July '98. On the other hand, the American 
commissioners could not depart firom their instructions, or 
refuse obedience to the law we have just mentioned. They, 
therefore, considered the treaty no longer in existence. This 
circumstance gave rise to another difficulty. The parties 
could not agree upon the amount of indemnity, demanded by 
the United States for property, illegally taken, because the 
French plenipotentiaries could only consent to regulate this 
amount by the stipulations of the treaty of '78. In the 2d 

^hip from on board thereof, either during the time the ship may be at 
sea aAer her capture, or pending the proceedings against her, or her 
cargo, or any thing relative thereto. And in aU cases where a vessel 
of the citizens of either party shal] be captured, or seized, and held for 
adjudication, her officers, passengers, and crow, shall be hospitably 
treated. They shall not be imprisoned or deprived of any part of 
their wearing apparel, nor of the possession and use of their mo* 
ney, not exceeding for the captain, supercargo, and mate, five hun- 
dred doUars each, and for the sailors and passengers, one hundred 
dollars each.^ 
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aiticley the question of indemnities was referred to a subsc- 
quentnegotiation ; and Uiough the provisions of the treaties 
of '78 were modified by the convention, no opinion was ex- 
pressed upon the claim of right. We have, already, said that 
the United States required that this article should be expung- 
ed. The article, in itself, was perfectly harmless as it re- 
spected the American government ; for it did not contain a 
positive stipulation of any kind ; but the government did not 
choose any doubt should remain of the firm resolution it had 
adopted, of never consenting to the renewal of the treaty of '78. 
The first opportunity was taken of getting rid of a most em- 
barrassing obligation, it was never in a condition to fulfil. 
We can, in this manner, account for the readiness with which 
the First Consul accepted the modification of the President. 
It is not a common proceeding in diplomacy ; but, in reality, 
the guarantee had become altogether illusory. France could 
never expect to derive any benefit from it. The First Consul 
coupled his acceptance of the modification with this condi- 
tion : " provided that by this retrenchment the two states re- 
nounce the respective pretensions which are the object of the 
said article ;'' that is, the Americans renounced their claims 
for indemnities, and the French the fulfilment of the guaran- 
tee. The French government gave public notice in this 
manner, that they would hereafter pay no attention to the de- 
mands of Americans for property, illegally taken by their 
cruisers previous to the treaty. The treaty was finally ratifi- 
ed by the United States, February 18, 1801, and by France, 
by the Corps Legislatif, in December of the same year. This 
delay in the ratification by France was supposed to proceed 
from a wish to observe the effect produced in the United 
States by the additional clause. 

This convention was in every respect favourable to the 
United States. The time was very auspicious for negotiation. 
Napoleon, at his first accession to the consulate, sought for 
peace with all the world. France truly needed it. She was 

It 
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exhausted by the bloody wars of Germany, Italy, and the low 
countries, and by the internal commotions of the Vendeans 
andChouans. He proposed peace to England and to the 
enemies of France on the continent. But America was the 
only country with whom a treaty was A that time concluded. 
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CHAPTER IV. 

CESSION OF LOUISIANA. 

Pwrckue, a good one — Meeuaryfor Western countrtf — French pos- 

semont in North America extinguished by treaties of '62 and '63. 

— Louisiana seeretfy ceded to France — Oreat uneasiness in America 

^^France prepares to take possession^ of it — Prevented by renewal of 

war — Ceded to United Statu — Terms — Made a " territory^^ and 

then a stato-^LeUcr of British officer on Louisiana, 

The next treaty made with France was one, by which Loui- 
siana was ceded to the United States. Time has already 
proved this measure to have been judicious on the part of the 
American govemmenti and the purchase in every respect 
exceeding cheap. The United States had at the time a vast 
territory of fruitful soil, greatly beyond the wants of the 
population; and separate from the novelty of the sight of a 
youthful government, like America, entering into treaties 
with the ancient European states for the cession of extensive 
tracts of country, it did not appear, at first blush, a discreet 
arrangement to bring such a vast quantity of excellent land 
into the market. But without a permanent and unmolested 
entrance to the Gulph of Mexico, the soil, west of the Alle- 
ghany, was despoiled of one half its value. The boundary of 
the Mississippi to the west, and the free navigation of that river 
to its mouth ; were, at the time of this treaty, indispensable to 
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and fytmga peosenioiis, and in her spirit of enterprize. But 
at that period began the downfidl of one of the most enlight- 
ened and polished nations known in history. 

It was, undoubtedly, in the plan of the'French government 
to recover their imcient possessions in America, and to ap- 
proach the Canadas by the valleys of the great rivers of the 
west, as they had undertaken to reconquer their settlements 
in the east by Egypt and the Red Sea. The danger, that 
threatened the western country at this period, cannot be dis- 
guised. The First Consul held at his command the combined 
fleets of France and Spain, and for a few months in the four- 
teen years of his eztracMrdinary reign, he was without an ene- 
my on the ocean. The United States were on the eve of a 
war with Spain, in consequence of that government having 
abrogated the right of warehouse at New Orleans. A French 
army, arriving in the Mississippi, would have landed not only 
on a neutral soil, but among its allies, inflamed with an unu- 
sual degree of animosity against the Americans, and eagerly 
seeking an opportunity, not only to revenge themselves, but 
to recover what they had lost. Undoubtedly, France would 
have made an effort to regain all the territory west, at least, 
of the Ohio. The strength of the nation and the experience 
of the last war with Great Britain have now taught us to con- 
sider, as vastly chimerical, projects to land on our coasts. 
But in 1802, Louisiana was a foreign country ; its population 
was principally foreign, the western states were furnished 
with scanty means of defence or resistance, compared with 
their present situation, the successes of the French armies 
had acquired for them a formidable reputation, and none of 
those events had then taken place, which have since inspired 
the Americans with so much confidence in defending their 
native soil. We consider the situation of the country as 
exceedingly critical. England, dissatisfied with the hollow 
peace of Amiens, and preparing for another war with France, 
was striving to force us into an alliance with her, and a con- 
siderable portion of the people saw no safety, except in that 
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Step. Events had truly taken a singalar torn. A few jfears 
before, the government had, with the utmost difficulty esisaped 
an alliiuice with France and a war with England ; so true it 
is, that the United States, immediately on the declaration of 
their independence, became subject to the caprices, iniltt-* 
ence, and vicissitudes of European politics. 

But, as in '94, the government again had recourse to nego^ 
tiation. America was neither prepared for war, nor even pr^ 
pared to expect it. In the midst of the general repose of 
Europe, the treaty of St. Ildefonso was boldly diselosed. 
" Peace, commerce, and honest friendship widi all nationt, 
entangling alliances with none," had been declared by Mr. 
lefferson, in his inaugural address of March 1801, to be one of 
the fundamental maxims of the state. From the foundation 
of the government in '89, the administration had once been 
compelled in the extremity of indignity to depart from this 
policy, but this had not been done till negotiation had become 
worse than hopeless. On the other hand, France saw that 
she was again threatened with another war by her ancient and 
indefatigable rival, and she was not without apprehension that 
the United States would becotne a party to the fresh coalition 
fomung against her. Troops could no longer be transported 
in safety to Louisiana. The cruelties of her armies in St. 
Domingo had been dreadfully revenged ; and it had become 
necessary to [abandon that island to its &te. She needed 
money to provide for the attacks with which she was either 
menacing England or Austria. No better arrangement, there* 
fore, remiiined than to cede Louisiana to the United States. 
This was the last attempt of any European nation to take 
permanent possession of any part of the continent of North 
America. From that time, France was occupied with her 
European wars, and though this government has* been vexed 
and embarrassed by tedious and unsatisfactory negotiations 
with her, they have all emanated from commercial relations 
and difficulties. 
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The cession of Louisiana removed an active and dangerous 
neight>our ; it removed, also, a fruitful source of trouble and 
war. It secured the geographical position of the United 
States, and left no part of the country without an ample out- 
let for its products. America became master of the mouth of 
the Mississippi, and thus established the safety of the vast 
commerce of the territory west of the AUeghanies and of the 
great rivers of the . interior. An European writer on diplo- 
macy makes the following remark on this convention : — '* The 
news of the transfer of Louisiana was like a thunder stroke for 
the 6abinet of JMladrid, who then perceived the enormous fiiult 
it had committed in sacrificing the safety of Mexico. Florida, 
enclosed on both sides by the United States, was separated in 
the middle from the Spanish dominions, and would fall on the 
first occasion into the hands of its neighbours."* 

The convention, by which this cession was made, was nego- 
tiated April 30, 1803, at Paris, by Robert R. Livingston and 
James Munroef on the part of the United States, and Barbe 
Marbois, formerly a Charge in this country, on the part of 
Prance. Three conventions were signed the same day ; the 
first to effect the cession, the second to regulate the price, and 
^e third to secure the assumption by the United States of the 
debts due by the French government for illegal captures and 
.condemnations.^ The ratifications were exchanged in Octo- 

* This observation was made in 1804. The whole prediction is 
now accomplished. 

f Mr. Livingstoo was the resident minister at Paris ; but Mr. Mun- 
roe bad been sent by the Executive on a special mission. 

t Convention 1. — ^" Art. 1. Whereas, by article the third of 
the treaty concluded at St. lldefonso, the 9th Vendemiaire, an 9, 
(1st October, 1800,) between the first consul of the French repub- 
lic and his catholic majesty, rt was agreed as follows : — * His catho- 
lic majesty promises and engages on his part, to retrocede to the 
French republic, six months after the full and entire execution of 
the conditions and stipulations herein relative to his royal highness 
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ber 1803, and the surrender of the province was made in the 
usual (brm, on the 20th of December in the same year to the 

the dake of Parma, the coloDy or proTince of Loaisiana, with the 
same extent that it now has in the hands of Spain, and that it had 
when France possessed it ; and sach as it should be aAer the trea- 
ties subsequently entered into between Spain and other states.^ 
And whereas^ in pursuance of the treaty, and particularly of the 
third article, the French republic has an incontestable title to the 
domain and to the possession of the said territory : The first con- 
sol of the French republic desiring to give to the United States a 
strong proof of his friendship, doth hereby cede to the said United 
States, in the name of the French republic, forever and in full 
80Tereignty,the said territory, with all its rights and appurtenances, 
as fully and in the same manner as they have been acquired by the 
French republic in virtue of the abovementloned treaty, concluded 
with bis catholic majesty. 

'' Art. 2. In the cession made by the preceding article are in- 
chided the adjacent islands belonging to Louisiana, all public lots 
and squares, vacant lands, and all public buildings, fortifications, 
barracks, and other edifices, which are not private property. The 
archives, papers, and documents relative to the domain and sove- 
reignly of Louisiana, and its dependencies, will be left in the pos- 
session of the commissaries of the United States, and copies will be 
aAerwards given in due form to the magistrates and municipal offi- 
cers, of such of the said papers and documents as may be neces- 
sary to them. 

" Art. 3. The inhabitants of the -ceded territory shall be incor- 
porated in the union of the United States, and admitted as soon as 
possible, according to the principles of the federal constitution, to 
the enjoyment of all the rights, advantages, and immunities- of citi- 
zens of: the United States ; and in the mean time they shall be 
maintained and protected in the free enjoyment of their liberty, 
property, and the religion which they profess. 

" Art. 4. A commissary to be sent from France to receive the 
province of Louisiana from the Spanish officers, and to pass it over 
to the United States. 

'• Art. C. 
15 
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American commissi^mers, William C. C. Claibonie and James 
Wilkinson. The province was erected, by an act of Congress 

<' Art. 6. The United States to execate the treaties of Spain 
with the Indians, &c. 

'^ Art. 7. The vessels of France and Spain, laden with the pro- 
duclioos of their respective conntries, and entering ports of Louisi- 
ana, entitled to the same privileges for twelve years, as vessels of 
the United States, from France or Spain* entering the same ports. 
No other nation cDtitled to the san»e privileges daring the said 
period of twelve years. 

^ Art. 8. After the expiration of the twelve years, the vessels of 
France to be upon the footing of those of the most favoured 
nations.^' 



Convention 2. — '^ Art. 1. The government of the United States 
engages to pay to the French government, in the manner specified 
in the following article, the sum of sixty millions of francs, indepen- 
dent of the sum which shall be fixed by another convention for the 
payment of the debts due by France to citizens of the United States. 

^' Art. 2. For the payment of the sum of rixty millions of francs, 
mentioned in the preceding article, the United States shall create a 
stock of eleven millions two hundred and fiAy thousand dollars, 
bearing an interest of six per cent, per annum, payable half yeariy 
in London, Amsterdam, or Paris, amounting by the half year, to 
three hundred and. thirty-seven thousand &ife hundred dollars, ac- 
cording to the proportions which shall be determined by the French 
government to be paid at either place : the principal of the said 
stock to be reimbursed at the treasury of the United States, in 
annual payments of not less than three millions ot dollars each ; 
of which the first payment shall commence fifteen years after the 
date of the exchange of ratifications : this stock shall be transferred 
to the government of France, or to such person or persons as shall 
be authorized to receive it, in three months at most after the 
exchange of the ratifications of ^this treaty, and after Louisiana 
shall be taken possession of in the name of the government of the 
United States. 
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into a lerritoiial government, and William C. C. Claiborne 
was i^pomted bj the President the Governor and Intendant 
General. In 1811, Louisiana was admitted into the Union.* 

^ Art. 5. It is agreed that the dollar of the Uaited States, spe- 
cified in the present conventioD, shall he fixed at fi?e francs i^i)^^, 

or Bye livres eight sons toamois. 

CoDTention 

* We have found in a *<Colleclion of Reports on Navigation and 
Trade," (London 1807), a letter of a British officer, written in '94 con- 
cerning Louisiana. As it illustrates the importance of this province, 
(with which the EngUsh appear to have heen well acquainted,) wo 
shall make a few extracts from the letter : — 

** A Letter Jram an OfieerofRank in the Army, to one of his Mqjesty^s 
Mnigtera of State rupecHng Louisiana, 

" C Street, May 21, 1794. 

'' What I allude to, sir, is this ; thai on a peace and' general arrange- 
mnU of the present extensive troubleSf the cession of the island of New 
Orleans, with aU, or a part of. West Florida, and as much of the ter- 
ritory bordering on the Mi88i8mm[)i as should be judged necessary, 
might be obtutied by this country fh>ra tlie court of Spain ; in which 
event the above-mentioned advantages would consequently follow. 

"^In the present state of that country, all the West India islands 
ceoJd be plentifully suppltsd fhmt the Mississippi with every species 
of lumber, at cheaper price.'* 

** That country would also, in a little time, be able to supply the 
West Indies with abundance of many articles of provisions." 

^ When it is considered, that from the furthest distance up the Mis- 
souri river, whither our Indian traders from Canada at present resort, 
to the mouth of the Mississippi, (an extent of above three thousand 
nales^) there is an unfathomable and uninterrupted channel ; and that 
both the banks are of a fertility surpassing the most exaggerated ac- 
counts of those of the Nile, and capable of yielding every production 
of both hemispheres ; and when we further reflect on the many great 
rivers which discharge themselves into the Mississippi, particularly tho 
Ohio, which is of itself navigable above twelve hundred miles, with 
several others falling into it, little less in appearance than the Ohio 
itself; and the neighbouring soil and climate ofTering every induce- 



i 



1 1 G CJGSSION OF liOUISIANA. 



Convention 3. — ^^ Art. 1 . The debts due by France to citizens 
of the United States, contracted before the 8th of Vendemiairei 
ninth year of the French republic, (30th September 1800,) shall 
be paid according to the following regulations, with interest at six 
per cent, to commence from the periods when the accounts and 
Touchers were presented to the French government. 

^^ Art. 2. The debts provided for by the preceding article are 
those whose result is comprised in the conjectural note annexed to 
the present convention, and which, with the interest, cannot exceed 
the sum of twenty millions of francs. The claims comprised in the 
said note which fall within the exceptions of the following articles, 
shall not be admitted to the benefit of this provision. 

^ Art. 3. The principal and interest of the said debts shall be 
discharged by the United States, by orders drawn by their minister 
plenipotentiary on their treasury ; these orders shall be payable 
sixty days after the exchange of ratifications of the treaty and the 
conventions signed this day, and after possession shall be given of 
Louisiana by the commissioners of France to those of the United 
States. 

'^ Art. 4. It is expressly agreed, that the preceding articles shall 
comprehend no debts but such as are due to citizens of the United 
States, who have been and are yet creditors of France, for supplies, 
for embargoes, and prizes made at sea, in which the appeal has 
been properly lodged within the time mentioned in the said con- 
vention of the 8th Vendemlaire, ninth year, (30th September, 
1800.) 

"Art. 5. 

ment to come and settle there, with no channel, as I have already 
observed, to export the produce by, except the Mississippi ; — I say, sir, 
when all those circumstances are considered, there can hardly be a 
calculation formed of the shipping thdii will be necessary, in some short 
time hence, for the transport of the immense productions that will be 
sent down that river." 

"Should the Americans thus once firmly possess themselves of 
that colony, it will be very difficult to dislodge them ; and from the 
time they establish a footing in any port in the Gulph of Florida, the 
intercoiu*se between the European nations and the West Indies tcHl 
he vrry insecure indeed." 
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^^ A&T. 5. Specification as to what cases the articles relatiTe to 
the paymeot of debts doe to citizens of the United States are to 
apply. 

^^ Art. 6. Ministers plenipotentiary of the United States to ap- 
point three commissioners, to act provisionally. 

^^Abt. 7. The three commissioners to examine the claims pie- 
pared for verification, and to certify those which ooght to be 
admitted. 

^' Art. 8. And to examine those claims not prepared for liquida- 
tion, and to certify soch as onght to be liquidated. 

^^ Art. 9. Debts, when admitted, to be discharged at the treasury 
of the United States with interest The commercial agent of the 
United States at Paris, or some other agent, to be nominated by 
the minister of the United States at Paris, to assist in the exami- 
naUon of claims.'' 

^^ Art. 12. Claims for debts contracted by the French goyem- 
ment since dOth September, 1800, may be pursued, and the pay- 
ment demanded, as if this convention had not been made." 
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CONTINENTAL SYSTEM. 



lAuingsUm Minister in Fran 

try — America very prosperous — Berlin Decree — Chreat calamity-^ 
Beffmnimg of ConHnenUtl System — Ail Continent, except Turkey, in 
Hui Lcogti^i— jSmtrvea only mutrdU-Milan Decree — Canton, in 
China, otUf^ port not hloekaded'^^Embargo^-^Bayonme and Ratn* 
houiUet Decrees-^Cause of War against France — Repeal of French 
Decrees — England refused to acknowledge the validity of the act — 
Antedated Decree — French SpolicUions-^^o indemnity — Angry cor- 
respondence with France, 

IS OTwiTHSTANDiNG the vcxations to which the American trade 
was exposed, in the West India seas, during the years 1804 
and 5, the country was in a condition of great and increasing 
prosperity, and of perfect security, while Europe was bleeding 
at every pore.^ But the eagerness and success, with which 

* James A. Bayard, of Delaware, was appointed Minister Plenipo- 
tentiary to France, in February, 1801. In June of the same year, Ro- 
bert R. Livingston, of New- York, was appointed to the same court, 
with the same rank. The generals Turreau and Serrurier were the 
ministers of France, in this country, from 1804 to the war with Eng- 
land. Mr. Turreau published, in 1815, in Paris, a pamphlet, with this 
title, " Aper^u, sur la situation pohtique des Etats Unis d'Am^que," 
It is a very unfavourable account of the poUtical institutions of this 
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Anierica ibofe ker commerce, wai soon disturbed, by a most 
exiimordiatfy system of maritime legislation. The devasta- 
tion, wUch bad bitberto preyed upon the continent, extended 
itself to tbe ocean ; and the ports of <me of the most extensive 
emfuies m the world, were declared in rigorous blockade, by 
a nation, •that had not a single armed vessel afloat. Tlie de- 
eree, to which we allude, is a short one ; it was issued inmie- 
dtttely after the ftlal and decisive victory of Jena. 

^ Iflopeiial Camp, Berlio, November 21, 1806. Napoleon, Em- 
peror of the Fianeh, and King of Italy, coDsidering, &c. decrees : — 

^Article 1. The British islands are in a state of blockade. 

^ 2* All connneroe and correspondence with them is prohibited. 
Consequently, aU lettsn, or packets, written in Ei^land, or to an 
Engfishman, written in the English language, shall not be dispatched 
from the post-offices, and shall be seized. 

^ 9. Every individual, a subject of Great Britain, of whatever 
rank or condition, whois foond in countries, occupied by our troops, 
or those of oar allies, shall be made prisoner of war. 

^ 4. Every ware-house, all merchandize, or property, whatever, 
belonging to an Englishman, are declared good prize. 

^ 5. One half of the proceeds of merchandize, declared to be 
good prize, and forfeited, as in the preceding articles, shall go to 
indemnify merchants, who have suffered losses by the English 
cruisers. 

^ 6. No vessel, coming directly from England, or her colonies, 
or having been there since the publication of this decree, shall be 
admitted into any port. 

^ 7. Every vessel, that, by a false declaration, contravenes the 
Ibregoing disposition, shall be seized, and the ship and cargo con- 
fiscated, as English property. 

country, which, he thinks, cannot be permanent. Mr. Bayard did not 
accept the appointment. The French government had no minister in 
this eountry ; but L. A. Pichon, (the individual already mentioned as 
having been at the Hague) was the Charge, from March, 1801, to Sep- 
tember, 1804, the period of the arrival of General Turreau, who had, 
however, been appointed in the preceding December, after the treaty 
uf Louisiana. John Armstrong, of New- York, succeeded Mr. Living- 
ston, in 1804. 
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^^ 9. CommimicatioDS of this decree shall be made to the Kings of 
Spain, Naples, Holland, Etraria, and to our other allies ; whose 
subjects, as well onrs, are victims of the injaries and barbarity of 
the English maritime code.'^ 

It is obviously matter of historical curiosity, whether this de- 
cree was retaliatory, or the beginning of that system, by which 
the commerce of neutrals was, in the end, so much harassed ; 
though, in reality, it signifies very little, indeed, that the 
French Emperor had been provoked to it, by the unjust acts of 
other nations. At the same time, it does not appear, that any 
instruction, or order in council, issued by Great Britain, antece- 
dent to the Berlin decree, though all violating the laws of na- 
tions, had been invested with the wide, unsparing reach of this 
measure. The order of Mr. Fox, of April and May, at the period 
the Prussians took possession of Hanover, included a great 
extent of coast ; still, it had not the theatrical air of the Berlin 
decree, — ^for it was local or limited in its operation ; and the 
British navy was, in some degree, competent to the task of 
maintaining a partial blockade, along a line of six hundred 
miles. If the true origin of the commercial restrictions of 
the French revolution wars, is to be found in the first coa- 
lition of '92, the Berlin decree was still a full departure from 
the system, as it respects neutrals ; for the United States had 
never acknowledged the principles, in relation to blockades, 
contended for by England. But in no case before, had a 
whole empire, distributed over the four continents of the 
earth, been made subject to the application of a principle, 
which, in the original strictness and purity of maritime law, was 
intended to be confined to a single haven or harbour. The re- 
sult of this state of things was, that every portion of the habi- 
table globe, with which nations traded, was in a state of 
blockade, with the exception of the port of Canton, in China. 

The mind is impressed with a singular sensation, in behold- 
ing a great conqueror, just reposing from one of his most sig- 
nal victories, in the capital of the sovereign, whose army he 
had rather destroyed than defeated, issuing decrees, that em- 
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braced, in their desolating effects, almost every sea of the 
civilized wcmtM. The power of Napoleon Bonaparte was 
scarcely boonded by any river on the continent of Europe. 
In gaining his great victories, in adding 'state after state to 
his dominions, in placing brother after brother upon tlic 
thrones of the old ntUions, whose dynasties he had thrown 
down, he seems to have been ftilfilling his proper part, — to 
have been accomplishing the destinies of which, under Hea- 
ven, he was the humble instrument. Wherever he marched, 
he carried a force with him sufficient to effect his purposes. 
This was the legitimate exercise of the vast power, with which 
he was intrusted, by Providence, for objects which it is not 
yet altogether in the reach of man to comprehend. But, when 
he extended his ambition to the ocean, — ^when he undertook 
to overwhelm whole countries, by maritime decrees, we per- 
ceive that he has left the orbit, in which it was his destiny to 
move ; and we feel, that the unity of his theatrical character 
is destroyed. The only weapon he could there use, was me- 
nace ; he descended to an element, upon which his country- 
men had, latterly, always failed — upon which he had, him- 
self, always appeared in dread of an enemy — upon which he 
was never seen, except as a fugitive. There was one field, 
upon which he was always an inferior ; and, to enter upon it, 
be led another, upon which he had never been conquered. 
In another point of view, it was the first act of a vast and 
magnificent project, to exclude the trade and navigation of 
Great Britain from the ports and rivers of the whole conti- 
nent of Europe,— -and to overwhelm her naval greatness, and 
infinite extent of commerce, by an irresistible accumulation 
of power and resources on the land. Perhaps, this idea was 
not original with Napoleon ; for we have already seen a limit- 
ed attempt of the same description, made by the Directory in 
'96. But the scheme failed then. The Berlin decree was the 
beginning of what has since been emphatically called, the 
^' Continental System." Napoleon had not been able to ap- 
proach his enemy on the ocean ; he had lost St. Domingo, and 
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the principal islands in the West India seas ; he had bceft 
compelled to abandon his project of invading England ; aad, 
as a final blow, the battle of Tra&lgar had destroyed his own 
navy, and the flower of that of Spain. He undertook, then, 
to subdue the ancient, deadly rival of his country, by subdu- 
ing the continent. The price of the victories of Austerlits, 
Jena, Friedland, and Eylau, was to be far greater, either than 
the glory of the French arms, or the conquest of the moil 
powerful states of the old world. It was to be attended with 
the downfall of the commerce of the English, and the ruin and 
bankruptcy of that rich nation. Again the scheme failed. 
There is a limit to power, even at the very moment when it 
appears to have transcended all the bounds that human efibriB 
•can tot to it. There is a principle, always at work, to pf#* 
serve some sort of balance in the world. These projecUi of 
universal dominion have never entirely succeeded ; and, ym 
presume, never will, while nations retain any portion of cir^ 
lization. 

France has produced all the great conquerors of modem 
times ; no cotmtry, indeed, is better situated for conquests. 
But none of the conquerors of that remarkable people, have 
appeared under more favourable auspices, to acquire a uni- 
versal dominion, than Napoleon. He returned from Egypt, 
at a time when the revolution was just brought to a close. 
He appeared then before the world, and with vast applause. 
Those who were in France, at the time the question was pub^ 
Holy proposed, whether Napoleon should be consul for life — 
or, as it was placarded on the walls of all the J[reat cities, 
<' Bonaparte sera-t-il consul a vie" — have often Ascribed the 
unbounded enthusiasm that prevailed in his favour. In six 
years, he attained to a height of power, that speedily threaten- 
ed a universal empire. He then began the continental sys- 
tem. He became the head of it ; and a refusal, on the part 
of any government, to adopt it, was tantamount to a declarar 
tion of war. Prussia, Russia, Austria, Denmark, the states of 
the new confederation of the Rhine, the kingdom of Italy, 
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Nafdesi HoUapd, and Spain, fonn$iI)y bee ^p m(en)l)ers of the 
lei^e. French troops took possession of the Pontificate, of 
CUuria, and of Portugal, where it was, of course, enforced. 
Tl^ei^ did i^ot remain a state on the European continent, with 
tli0 exception of the Ottoman Porte, that did not enter into this 
qrslem. Napoleon had, undoubtedly, made preparations to 
compel a compliance from Turkey, — but he became occupied 
^I^ embarra3sed with his Spanish war. Thus, at one time, was 
tbi« fystem generally, and, to all appearance, firmly established. 
7*0 speak with precision, America was the only neutral in 
t)ie civiliiied world at this period ; and no evils have ever fall- 
en on her so heavily, as the measures of the two great belli- 
gerfBnts, coiBB^encing with the Berlin decree of November 
1806. This measure awakened, in the outset, little attention ; 
^pd it dojBs not appear, at first, to have been thought of serious 
Muportance even in England. It was considered in the Uni- 
ted States lis |i municipal regulation. There were captures 
made under t^ decree shortly after it was announced, but no 
9^tual condemnation took place till the case of the Horizon in 
November 1807 — >nearly a year after the promulgation. The 
Amgencan ininister at Paris, Mr. Armstrong, regarded this act 
^a municipal, till October 1807 ; and he assured his govern- 
f(ienty there was no ground for uneasiness or apprehension. 
IPfe decree had the appearance of being issued in a moment 
of great triumph and conquest ; and the expressions, upon a 
careful and attentive perusal and examination, do not indi- 
cate any precise or definite object, though, in general terms, 
the British Islands were declared to be in a state of blockade, 
and all co|fenerce and correspondence with them were for- 
bidiien. But the decision in the case of the Horizon was very 
planning. The delay of a year to put the decree into opera- 
tion had justly satisfied America, that the vessels of this coun- 
try weje not included in the provisions of it. They relied for 
their protection on the acknowledged principles of public 
law, on the rights pf neutral comn^erce, urged by France since 
the year '80, with as much vehemence and steadiness as by 
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any other government whatever, and especially on the 12th 
and 14th articles of the convention of Pari^ of 1 800. We can 
only account for the delay in enforcing this decree from an ex- 
pectation entertained by France^that the United States would 
join her in the continental system against England. All the dif- 
ficulties, observed Mr. Champagny, in Nov. 1807, " which have 
given rise to your reclamations, would be removed with ease, 
if the government of the United States, after complaining in 
vain of the injustice and violations of England, took with the 
whole continent the part of guaranteeing itself therefrom. 
England has introduced into the maritime war an entire dis- 
regard for the rights of nations ; it is only in forcing her to a 
peace, that it is possible to recover them. On this point the 
interest of all nations is the same. All have their honour and 
independence to defend." But the terms, on which it was 
proposed to America to enter into this league, or armed neu- 
trality, were not such as inspired confidence or discovered 
consistency. They asserted, in an extreme degree, the same 
principles of blockade against which America had constantly 
protested ; principles that the report of the French minister of 
November 1806, declared to be '^ monstrous and indefensible.*^ 
In January and November of the next year, (1807) England 
issued retaliatory orders in Council.* These were followed 
by the Milan decree of December 1807.f England and 

* See Chapter— Treaty of Ghent. 

t ** Royal Palace at Milan, December 17, 1807. Napoleon, &c. 

** ] . Every ship, to whatever nation it may belong, that shall have 
submitted to be searched by an English ship, or to a voyage to En- 
gland, or shall have paid any tax whatsoever to the English govern- 
ment, is thereby, and for that alone, declared to be denationaliztdj to 
have forfeited the protection of its king, and to have become English 
property. 

'< 2. Whether the ships thus denationalized by the arbitrary mea- 
sures of the English government, enter into our ports, or those of our 
allies, or whether they fall into the hands of our ships of war, or of our 
privateers, they are declared to be good and lawful prize. 
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France diTided, by their several decrees, the civilized world 
between them— one held the land — the other the sea. And 
it did not lay in the quiet, well expressed remonstrance of a 
minister, in the cold, studied language of diplomacy, either to 
divert the belligerents from the great course of their policy, or 
to avert fiom the successful, unoffending commerce of the Uni- 
ted States, the vast mischiefs of this accumulation of decrees 
and orders. The principal evils and devf^station of the war 
had hitherto been confined to the land ; but Napoleon having 
overthrown, on the plains of Germany, or of northern Prussia, 
all the coalitions England had been able to rally against him, 
firom that time the contest took a new turn. And the United 
States, hitherto so prosperous, were now called to bear their 
part in the calamities Europe had so abundantly suffered. At 
this crisis, America withdrew her commerce from the ocean. 
A general embargo, without limitation as to time, was passed 
in December 1807. This was a great sacrifice ; but the ex- 
periment was worth making, if it could prevent the necessity 
of hostilities. It was considered to be strictly a measure of 
' precaution, and by no means intended to preclude any at- 
tempt, whatever, at negotiation. But this act of the American 
government certainly produced no effect on France. So far 
firom leading to any conciliatory proposition, the first accounts 
pf it in that country were succeeded by a very extraordinary 

^ 3. The British Islands are declared to be in a state of blockade, both 
by land and sea. Every ship of whatever nation, or whatsoever the 
nature of its cargo may be, that sails from the ports of England, or 
those of the Elnglish colonies, and of the countries occupied by English 
troops, and proceeding to England, or to the English colonies, or to 
countries occupied by English troops, is good and lawful prize, as con- 
trary to the present decree, and may be captured by our ships of war 
or our privateers, and adjudged to the captor. 

^ 4. These measures, which are resorted to only in just retaliation 
of the barbarous system adopted by England, which assimilates its le- 
gislation to that of Algiers, shall cease to have any effect with respect 
to all nations, who shall have the firmness to compel the English go- 
vernoiant to respect their flag," 
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edict It goes by the n^uBe of the decree of Bayoime of 
AfiU 1808. It directed all vessels then in the ports of France, 
or that should thereafter come in, to be seized. The pretence 
of this decree was, that as no American vessels could at that 
time be navigating the ocean without violating the embargo, 
they must, in every instance, be British property ; though in 
truth many vessels were innocently in French ports, or did so 
arrive tbeie, having left the United States on distant voyages ; 
and at the time the embargo was laid, others were at sea, en- 
gaged in their usual commerce. As the law imposed no obli- 
galioB on them to return, their absence was in no respect 
criminal. The embargo was a munici(^ regulation of the 
United States ; and it was competent alone to that country to 
execute it Some vessels left our ports during the continu- 
anee of that measure. This act was an offence against their 
^wn government ; but it was none against a foreign one ; it 
did not dic(frai»chi^e or denationalize them. The embargo 
naturally beloi^^ to the system of forbearance and neutrality, 
commenced under the fir^ administration, after the adoption 
of the constitution. But we had fallen upon far diflferent 
times ; such assaults upon the rights of nations had piever be- 
fore been witnessed ; nor had the world ever seen such a 
weight and concentration of power employed to enforce those 
aggressions. 

The temper and disposition manifested at this time by the 
French Emperor were unfavourable and alarming. Mr. Ma- 
dison, Secretary of State, in a letter of July 1808 to General 
Armstrong, remarks : — 

<^ If France does not wish to throw the United States into a war 
against hen for which it is impossible to find a rational or plausible 
inducement, she ought not to hesitate a moment in revoking, at 
least, so much of her decrees, as violate the rights of the sea, and 
furnish to her adversary the pretext for his retaliating measures. 
)t would seem as if the imperial cabinet had never paid sufficient 
attention to the smallness of the sacrifice, which a repeal of that 
portion of its system would involve, if an act of justice is to be 
called a sacrifice." 
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The United States were, however, determined not to ex* 
poee themsehres to the alternative of a war. The whole poll* 
cy of the government seems to have been to induce one of the 
belligerents to repeal their illegal decrees, both to iumish an 
aigiiment in their representations to the other, and to enable 
Ihein, in case of an extremity no longer to be avoided, to meet 
5nly one enemy in Europe. 

Tlie most unjustifiable assault, exercised by France, on the 
Mutrality and moderation of the United States, was in the 
^we of the Rambouillet decree of March 23, 1810.* As in 
the case of the Bayonne decree of April 1808, the French 
govenmientsought a pretext for this act in the proceedings of 
our own. The non-intercourse act of March 1809, was al* 
ieged to be the measure, which led to so sweeping a retalia- 
tion. But there was as little foundation or pretence for this 
proceeding in the one instance as in the other. The non-in- 
tercourse law was an act regulating the trade of this country 
with France and England. It was a law any nation had a 
Kght to adopt ; for it did not favor either belligerent, and a 
hotice of nearly three months was given of its existence. Ve- 
ty few vessels were condemned under this law ; none, we be- 
lieve, belonging to France. But it is quite clear, that if 
France believed herself wronged by it, she should have de- 
manded redress of this government ; or, if she had undertaken 
to indemnify herself, the amount of the indemnity should, in 
some degree, have been proportioned to the injury. The 
whole American commerce, that had innocently, and in the 
fair course of trade, entered the ports of that country, should 
not have been indiscriminately and hastily swept off. Again, 

* ** All vessels, that sailed under the flag of the United States, or 
such as were owned in whole or in part by any citizen thereof, which 
from the 30th of March 1809, had entered, or should thereafter enter, 
the ports of the French Empire, or those of their colonies, or of the 
countriee occupied by the French, were directed to be seized and sold, 
and the proceeds of the sales were deposited in the caisse d'amortiss- 
inent." 
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the Rambouillet decree could scarcely be said to be in 
tion of the non-intercourse of March 1809 ; for that law, • when 
communicated to the French government, was not comf]^aio^ 
ed of, and the Rambouillet was not issued for twelve mfinths 
after. 

We have now finished the account of the French decrees 
till the repeal of the Berlin and Milan in August 1810. The 
American government carried its love of peace too far, in not 
declaring war against France, after the promulgation of the 
Rambouillet decree. There are few public transactions, in 
the history of this country to be compared to the violence and 
injustice of that act, and the decree of Bayonne. It was the 
deliberate proceeding of the French government ; and by the 
influence of France its operation was extended to Spain, Hol- 
land and Italy. Those decrees were not issued in the spirit 
of retaliation. The French government did not allege the 
same pretext for their promulgation as for those of Berlin and 
Milan. But in a time of profound peace, in defiance of a 
solemn convention, and of every principle of good faith, the 
whole American commerce in the ports of France, Spain, Ita- 
ly and Holland, was seized and sold for the benefit of the im- 
perial government.* 

We now arrive at a period in the history of our connexion 
with France, remarkable for having ultimately led to the war 
of 1812 with Great Britain. This was the declaration of M. 
de Champagny, which we shall presently recite, announcing 

* '* Was the capture and condemnation of a ship driven on the shores 
of France by stress of weather and the perils of the sea, nothing ? Was 
the seizure and sequestration of many cargoes brought to France in 
ships violating no lavir, and admitted to regular entry at the imperial 
custom houses, nothing ? Was the violation of our maritime rights, 
consecrated as they have been by the solemn forms of a pubhc treaty, 
nothing ? In a word, was it nothing, that our ships were burnt on 
the high seas, without other offence than that of belonging to the Uni- 
ted States, or other apology than was to be found in the enhanced 
safety of the perpetrator." — Letter of General Armstrong to the French 
Minister. 



CONTINENTAL SYSTEM. 139 

the i^peti of tii)^ Berlih and Milan decrees. The act of iitiy 
iSlOf r^fUlkting fbfeign intercourse, having been notified* to 
tSitI ify^ikXi government, an official communication was with- 
6VLt SAif lbkiA6 tb Mr. Armstrong, informing him that the 
feirlinaiid Milkn'd^ci'ees w'onld cease to have effect after the 
l^dajr 6t Nbvehiber 1810, though a copy of (he decree Wb^ 
ntt settt* with' ttid document. The notification was' in th^d^ 
^tfMk: ^ In this niiw static of things, I am authorized to de- 
clare to you, that the decrees of Berlin and Milan' are revo- 
ked, and that after the 1st of November, they will cease to 
have effect, it'being understood, that in consequence of this 
d ectlir tt t ion, the English shall revoke theirOrders in Council; 
alifd' mJottUce their' ne# principles of blockade, wbich thtefy' 
IniV^'v^isU^' to establish, or thai the United States, confirmablif 
i6 ike ad you have just communicated, shall cause their rights tQ %e' 
respected by the English.^ This mode of revocation in ordioar 
ly cases -w(iuld^ pierhaps, havef attracted no attention; It is 
the iMif lisuaily adofrt^ in the diplomatic notifitatloiis of the' 
dcte of agoverhment ; espe'diaHy it is the unifbiimf maYmer in 
vt^Iucli blocKades are notified to foreign ministers by the Bri- 
tish ^vemment. But a va^ importance was attached to it 
froin the circumstance, that England refused to receive it as 
miAcient evidence of the repeal. No fortnal decree wan, 
bowefet, actuaify piM^d at this time, at least, none has ever 
ueth published'. Bdt the AmericiBLn government considered 
t&e declaratton of M. de Champagny sufficient and satis&c* 
tory, and it possessed the authority of all its diplomatic Sigents 
in Europe, that no American vessel was condemned after the 
reroeatioil for « violation of these'decrees, though captufes 
iMkpliWfe attd othelr oiitifages wete committed. Some of 
tUfcM^e'sllsdh Wer6 burnt oh the high se^,* and otheirs con- 
denuted^on pretence thkt their bargoes were British property, 

* «Th^tilia6Mgii^d,'Mitiister Plenblitotentia^ of the United JBtates^ 
biiirtA«ii«iitfulr \d Mflsinit, heKI eAdoM; to his excelleDcy the Diik^ 
of Ba^iAuio; MuoTst^k' bf Fbr^igti Relatidn^ copies of the pikitests of 
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On the 2d of November 1810, the President issued a proclft- 
mation, announcing the fact of the repeal, and restoring the 
intercourse with French public armed vessels. The Bayonne 
and Rambouillet decrees expired with the Berlin and Milan. 
Not any other of our difficulties, however, with France were 
removed. No offer was made towards an indenmity for 
American property unjustly seized, and sold, nor any pro- 
gress made in renewing the convention of 1800, which had 
expired in 1808.* 

Thoroas Holden, master of the American brig Dolly, of New- York, 
and Stephen Bayard, master of the American ship Telegraph of New- 
York, by which hia exceUency wUl learn that these vessels have been 
met with at sea by his imperial and royal majesty's ships, the Medusa, 
captain Raoul, and the Nymph, captain Plasson, who, after having - 
plundered them of a part of their cargoes, destroyed the remainder by 
burning the ships. Rts a painful task for (he undersigned to be oUigtd 
wjrtquenihf to caU the attention of his excellency to such lawless depredo" 
turns. It appears to him that in the whole catalogue of outrages on 
the part of the cruisers of the beUigerents, of which the United States; 
have such great and just reason to complain, there are none more . 
vexatious and reprehensible than this. Upon what g/ound can such 
spoliations be justified ? Will it be alleged, that the destruction of these 
vessels was necessary, in order to prevent their carrying inforn&tion 
to the enemy, and thereby endanger the safety of these frigates upon ' 
a trackless ocean ? This would be a poor defence. After boarding 
these peaceful traders, they might easily have led their course south, ' 
when they intended to go north. They could even have maintained - 
their assumed character of British ships, under which, it seems, they 
began the commission of these flagrant acts, and thus have prevented 
all information of cruising in those latitudes. But it appears that 
plunder, and not safety, was the object, for which they have thus dis- 
graced the imperial flag. For his excellency will probably have learjU 
from Brest, where the frigates entered, that the twenty boxes of spices and 
other articles, taken from the Telegraph, were smuggled on shore, and, it is 
said, were sold for (he benefit of the equipage of the Medusa,^"* — Letter of 
Mr. Barlow to the French Minister. 

^ On the subject of these decrees, acts of the French cruisers on the 
ocean, and spoliations by that government in general, we beg to refer 
the reader to the correspondence of Mr. Gallatin, while resident mi- 
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The French declaration of November 1810, was attended 
with many embarrassing circumstances ; captures were still 
made under the decrees, and the trials, being much delayed 
and ultimately referred to the tribunals at Paris, great ex- 
penses awaited the recovery of the property. These captures 
continually threw doubts on the actual situation of the de- 
crees, and afforded pretexts to England to maintain her or- 
ders. The United States were, accordingly, dissatisfied with 
this equivocal conduct in France. Even many of the official 
acts of the French government at this period combined to 
prove that the decrees were not repealed. The emperor de- 
clared, himself, that he should not abandon his continental 
system ; and, in the celebrated report of the Duke of Bassano, 
concerning neutral rights, no notice was taken of the repeal, 
or the modification of the decrees, or of their ceasing to ap- 
ply to the United States. It was far, indeed, from being an 
act of courtesy and frank conduct in the French government, 
to withhold the promulgation of a formal instrument, an- 
nouncing the revocation, as it respects this country. On this 
subject, we shall quote part of a dispatch of November 1811, 
from Mr. Munroe to the minister at Paris : — 

^^ It is not safficient, oo the final decision of a cause brought be- 
fore the French tribunal, that it should appear, that the French de- 
crees are repealed. An active prohibitory policy should be adopt- 
ed to prevent seizures on the principles of those decrees. All that 
IS expected, is, that France will act in conformity Xo her own prin- 
ciples. If that is done, neutral nations would then have an impor- 
tant object before them, and one belligerent, at least, prove that it 
contended for principle rather than for power, that it sought the 

aid 

nlster at Paris, with the French ministers, Messrs. de Richelieu, de 
Pasquier, de Montmorency, de Vilelle, and M. de Chateaubriand, from 
1816 to 1823. This correspondence was published in February, 1824, 
by order of the House of Representatives. We also refer to two ar- 
ticles in the North American Review, Nos. 24, 25, (new series), on tho 
claims on the European governments in general. 
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aid of nentral n^tioiM in ^apport of that principle, and did not make 
li a pretext to enlist them on its side to demolish its enemies. The 
abuses that are practised by French privateers in the Baltic, the 
Channel, Mediterranean, and wherever else thej cruise, h^Te, of 
late more especially, reached an eoormoas height. In the Baltic, 
they hare been the more odious, from the circumstance, that ft 
was expected that they had been completely suppressed there. 
Till of late, these abuses were imputed to the privateers of Den- 
mark, which induced the President to send a special mission to the 
Qanish government, which it was understood was producing the 
desired e$ect But it is poyr represented, that, the same evil is 
produced by a collusion beti^een the privateers of Denmadc and 
those of France. JHence it assumes a worse charapter. To sei- 
zures equally unlawful, is added, by carrying the cause^f to P^iiSf 
still more oppressive do!«J9.'' — '^ What adyaota^f» do^s Frai|^ 
derive from these abuses ? Vessels trading from the United Stat(^ 
can never afford cause of suspicion on apy principle, nor oqght 
they to be subject to seizure. Can the few French privateers, 
which occasionally appear at sea, make any general impression oil 
the commerce of Great Britain ? They seldom touch a British ves- 
sel. Legitimate and honourable warfare is not their object. The 
unarmed vessels of the United States are their only prey.'^ 

General Armstrong having obtained leave to return home, 
Joel Barlow, of Connecticut, was appointed Minister Plenipor 
tentiary to St. Cloud, and arrived in Paris in September 1811. 
Mr. Barlow died in Poland, in October 1812, having gone 
there on an invitation from the Duke of Bassano, for the pur* 
pose of completing a treaty with France, on the principle of 
complete reciprocity. We have no means of ascertaining 
whether he could have accomplished this object. It is, at 
any rate, certain that Mr. Barlow made no progress in the ne- 
gotiation the year he was in France. A serious discussion of 
the business was postponed month after month, it is probable, 
partly, in consequence of the vast mass and variety of affairs, 
pressing upon the emperor and his ministers, preparatory to 
the expedition to Russia, though the government appeared to 
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thlkve Adl^fimiJijLe^ not to conclude a treaty with France, till 
full indemiiity was made for past spoliations. The only cir- 
cumalance of much importance, that occurred during Mr. 
Barlow's residence in Paris, was the celebrated decree of 
April 28| 1811. This decree was in these words : — 

<< Palace of St. Cloud, April 28, 1811. Napoleon, Emperor of 
0^ French, kc. 4^ On ^he report of our Minister of Foreif^ Re- 
latiaipa. Seeing by a law passed on the 2d March, 1811, the Coa- 
freid of the Unft^ States has ordered the execution of the proTi- 
fiops of the ^ct of non-intercourse, which prohibits the yessels and 
fparqlmifllse of Great Britain, her colonies and dependencies, from 
eof^ring into the ports of the United States ; — considering that the 
said law is an act of resistance to the arbitrary pretensions con* 
ieciated by the British Orders in Council, and a formal refusal to 
9c(he^ to a system, invading the independence of neutral powers, 
and of their flag, we have decreed, and do decree as follows : The 
decree9 of Berlin and Milan are definitively, and, to date from the 
first day of NoTcmber last, considered as not having existed (non 
avenns) in regard to American vessels." 

The firat intelligence of it was communicated to Mr. Bar- 
low in the beginning of May 1812, and received by the go-* 
verpipnent in luly of the same year. No communication of the 
decree was i^ade by the French minister, nor was any expla- 
motion of thin business ever given. A knowledge of the de- 
cree W&a withheld from this country for more than a year, 
^h^tber thi# was the actual date, or whether it was anteda- 
feci) cannot now be ascertained, nor the motfves that led to 
this uncommon proceeding, Mr. Barlow never having obtain* 
Cid any explanation of it. Mr. Crawford, of Georgia, who, as 
lllis snocessor, arrived in France in August of the next year, 
bad no means, on account of the great pressure of other pub* 
Uc affiurs, and the subsequent down&ll of the imperial dynas- 
ty, of bringing on anyiliscussions, whatever, relating to the 
concerns of the two governments. It is not likely that any ex- 
planation was or could have been given. We shall close this 
account of the relations of the United States with France 
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viith an extract of another letter of Mr. Munroe, of July 1812, 
to the minister, at Paris : — 

'^ It appears that the same oppressiye restraints on our com- 
merce were still in force, that the system of liccDse was persever- 
ed in, that Indemnity had not been made for spoliations, nor any 
pledge given to inspire confidence that any would be made. More 
recent wrongs, on the contrary, and of a very outrageous charac- 
ter, have been added to those, with which you were acquainted, 
when you left the United States. By documents, forwarded to you 
in my letter of the^lst March, you were informed of the waste of 
our commerce, made by a squadron from Nantz, in January last, 
which burnt many of our vessels trading to the peninsula. It is 
hoped that the government of France, regarding with a prudent 
foresight the probable course of events, will have some sensibility 
to its interest, if it has none to the claims of justice on the part of 
this country. On the Fjrench decree of the 28th April 1811, I 
shall forbear to make many observations which have already oc- 
curred, until all the circumstances connected with it are better 
understood.^' 

The American government was at no time insensible to the 
wrongs done it by France. It abstained, with uncommon 
forbearance, from actual hostilities, but it never could have 
doubted that it had just cause of war with that country. The 
affair of the Berlin and Milan decrees, was far firom being sa- 
tisfactory to the United States. Those formal proofs of the 
act were not furnished, which, in the peculiar circumstances 
of the case, as the repeal itself was made conditional on an 
act either of the English or the American government, it was 
the duty of a friendly state to have produced. We have no 
means of ascertaining why a decree was withheld. It could 
not have been, because the government did not choose to im- 
plicate its good faith. That was done as much by the decla- 
ration of the Duke of Cadore, as could have been done by any 
other official instrument. France could not have foreseen, 
that England would refuse to acknowledge the authenticity of 
the declaration, or the sincerity of the practice. As to the 
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'^ antedated decree/' a copy of it was furnished Mr. Barlow 
before the declaration of war against Great Britain was made 
in this coantry. If this decree had been known in time, it 
would probably have prevented hostilities. This could not 
have, therefore, been the motive of France, in producing, at 
that very late hour, a copy of so important a document. On 
the other hand, if France anticipated the war, if war was con- 
sidered no longer to be avoided, what purpose did it answer 
to produce the decree in the actual state of hostilities, or on 
the eve of a declaration. The entire correspondence of the 
American government with France, from 1806 to the fall of 
the imperial dynasty in 1814, was of an angry nature. It 
was a aeries of complaints, remonstrances, and threats of re- 
taliation. Every year appeared to augment the dissatisfac- 
tion felt by this country,— every year increased the claims for 
indemnity,— every year diminished the prospect of an alli- 
ance. The American minister at Paris, as our quotations 
abundantly prove, was directed to urge these complaints with 
more zeal and vigour. And his instructions forbade him from 
entering on a treiity, till those representations were satisfied. 
"We finish the account of the relations of America with 
France, with the downfall of Napoleon Bonaparte in 1814. 
Although no treaty was concluded during the period of which 
we have attempted to present a brief sketch in this chapter, 
the circumstances of the times were too important to have 
justified us in passing over it in entire silence. A convention 
has since been made with that country ; but claims for spolia- 
tions still remain unsatisfied. We had intended to present a 
brief history, and a discussion of the principle of these claims ; 
but the report of the Secretary of State on this subject, or- 
dered by a vote of the House of Representatives, of April 
20th, 1824, not having yet appeared, we are under the neces- 
sity of omitting it.* 

*** In addition to these treaties and conventions with France, a con- 
tract was made by Dr. Franklin with M. de Vergennes, in July, '82, to 
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refoteitrttoniode of peyment, and the rate of intereet of the 18)006,000 
Ihrraei. loaned by his Christian Majesty to the confederatioi^ togvdMf* 
with the loan (10,000,000) in Holland. In November '88^ a oomveib* 
tion was made by Mr. Jefferson, with M. de Montmorin, to define the 
duties, powers, and privileges of consuls. We have not thought it ne- 
cessary to take any notice of this instrument, as our consuls in lAiirope, 
(knd, also, French consnls in this country,) are only* comihefidikl 
agmis ; they are not invested, like the consuls on the Barbaty coaM| 
with diplomatie functions. In '83, America agaiiT ooiitracited'a-locui!of 
6,000,000 livrea with the French government. 
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CHAPTER VI. 



TREATY OF 1782 WITH THE NETHERLANDS. 



Second pomer to make a Treaty with United Statei — War between 

United Provinces and England — Causes — Lee, failing at Berlin^ 

enters secretly into a correspondence with the Regency of Jimsterdam 

— not suspected by Sir Joseph Yorke — Lee agrees^ at Jiix l^a Cha- 

pelUj on a Treaty voith Neufville — Secret disccroered 6y capture 

of [jaurens— Amsterdam richest City in Europe — Laurens chosen to 

Holland — Subsequently Adams — States General very dilatory in re- 

cognizing Independence — Three classes of Treaties — Remarks on 

National Law — J^eutral Rights badly defined — Mr, Adams concludes 

a Treaty^ and makes Loans — Fan Berckel appointed Minister to 

United States — Holland fell in '94 — Changes in Government — 

Cheat Trade with this Country — King Louis well disposed — Cofn- 

pelUd to abdicate — Confiscation of American Property, 



The government of the United Netherlands,^ was the second 
power in Europe, that made a treaty with the United States. 
The treaty was not actually signed, till the year 1782, to- 

* The reader will observe, that this kingdom, as now constituted, did 
not exist, until the year 1814 ; it is one of the creations of the treaties 
of Paris, and of Vienna. The treaty of Paris, of May of that year, as- 
signed to Holland, placed under the government of the House of 
Orange Nassau, an addition of territory. To this dominion, the Allied 
Sovereigns, at the time they were in London, in the summer of 1814, 

18 
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wards the close of the revolution ; but with the exception of 
France, America derived more aid from Holland, in the shape 
of military stores, and money, and by obtaining protection for 
her vessels in the Dutch West Indies, than from any other 
state in Europe. 

The connexion of Holland with America, — the severity 
with which England exercised her great power on the ocean, 
in relation to convoys, contrabands, and the privileges of the 
neutral flag, in the beginning of the contest with the colo*- 
nies, — produced a feeling of extreme irritation and jealousy ; 
and ultimately led, in 1780, to a declaration of hostilities, on 
the part of the latter government. An English writer has 
explained, in a full and able manner, the cause of this war, 
an event, in which the United States were, at the time, greatlj^ 
interested. We cannot, do better than extract a portion of 
his remarks ; though a proper allowance should be made, for 
the warmth with which the author vindicates the acts of his 
government, and the principles of English maritime law : — 

^^ At the commencement of hostilities between Great Britain and 
her colonies, Holland, in conformity with the condact of other Eu- 
ropean powers, forbad the export of ammunition and stores for one 
year ; but, when the success of the colonists, and the declaration 
of independence, afforded £fattering hopes of acquiring a portion of 
that commerce, which the English had hitherto monopolized, Hol- 
land began to grasp at the advantage, and enconraged an illicit 
trade with America. Every motive, arising from long and benefi- 
cial 

annexed Belgium. — (Bchoell, vol. x. p. 534.) The limits of tkis Idng- 
dom were afterwards defined, in the 2d article of the treaty of Viemia^ 
of May, 1815. — (Recueil des Pieces Officilles, &c. vol. viii. p. 909.) In 
the time of the American Revolution, Belgium, (la Belgique,) a modem 
French name, (Belgica Gallia,) for what was called, in Engli^ geo- 
graphy, the Netherlands, or the Low Countries, was divided into 
French, Dutch and Austrian Flanders, and did not exist aa a separate 
government. The treaty of 1783 was made with that part of the 
present kingdom of the Netherlands, oalled, in the treaty of Paris of 
1814, Holland. It is well known, in history, by the title of the States 
General, or Seven United Provinces of Holland. 
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caal alianee, liinilarity in religion, and political inteteftfii, oomhi** 
ned to dettr Holland from a mode of condact, repugnant from 
ibm inleraali of Great Britain ; but a faction, in the French 
telefutf and inimical to the Stadtbolder, influenced all the pro* 
ceedlags of government. The open encouragement, afforded to 
As^iieio privateers, in the Dutch West India islands, occasioned 
a ioi^ correapondence, which terminated in the delivery of a spi- 
rited Boemorial by Sir Joseph Yorke, the British ambassador at the 
HjUgiie. The States General returned an humble and complying 
aaawer, deayiiig an intention to recognize the independence of 
America, and consenting to the recall of Van Graaf; but they com- 
plaiiied of the harsh terms in the memorial, — and, as a mark of in- 
dignatioDf ordered Count Walderen, their envoy extraordinary in 
liOiidiMa^ not to correspond, on the occasion, with Sir Joseph Yorke, 
or Lord Suffolk, ^ secretary of state, but to deliver his memorial 
to the %iDg in person.'^ ^^ Sir Joseph Yorke had resided in Hol- 
land !?7 jean, ww thoroughly acquainted with the state and tem- 
per of pnrtiea, and knew the preponderance of French interest, 
and Hw latal supmeneaa of the Stadtholdcr. He vindicated, in an 
AIb memorial, the conduct of Great Britain ; and, while he dis^ 
pliyed tlie moderation of the King, in not plunging Holland into a 
war, i>7 demanding the succours, stipulated in the treaties of 1678 
and 1716, propoeed to discuss the grievances in a conference, — pre- 
facing the offer arith an assurance, that the prevention of contraband 
Irado shoaid, in the mean time, be subject to no interpretation, un- 
warranted by the rules of equity, and the practice of perfect gene- 
wvAtf. Thie proposal occasioned violent exertions among the 
Fftndl party. The Duke de Vauguyon, ambassador from the 
court t^ Versailles, endeavoured to pique the pride and interest of 
the Dnteli, bj demanding a clear and explicit determination, to ac- 
oopt or renonoce the advantages of commerce, proffered by a de- 
cree of the French Council of State, allowing the traffic in naval 
•torta, dnring the war. The proposition was not, however, ac- 
cepted 'f and the French Court repealed the permission given to 
Holluid^ of trading with them duty free, — admitting^ to the excltmvi 
ei^offment of Ms priviUge^ Amsterdam a/ofie, ^ in consideration of the 
patriotic exertions made by that city, to persuade the republic to pro- 
cure, froip the court of London, the security of that unlimited com- 
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tnerce, which belonged to the Dutch flag.^ ^' ^^ Thie arts and influ. 

ence of France were, however, more effectual than the remonstran- 
ces of England ; and, when Spain was added to the hostile combina- 
tion, the striking partiality of Holland, towards the enemies of Great 
Britain, rendered more decisive explanations indispensable. Sir Jo- 
seph Yorke, therefore, in pursuance of instructions from England, de- 
manded from the States General the succours, stipulated in the seve- 
ral treaties, of which the casus fiBderis was fully explained in the se- 
parate article of 1716.^^ ^^ At this juncture, a fresh cause of dis- 
pute arose, in consequence of the reception afforded to Paul Jones 
and his prizes, in the harbours of the republic. Sir Joseph Yorke 
demanded the detention of the ships and crews ; as Paul Jones, 
though a pretended American, was a native of Scotland, a pirate, 
rebel, and state criminal. The States General refused compliance, 
alleging their constant maxim, not to decide on the legality of cap* 

turesby the vessels of any other country.'^ ^^ The state of suU 

len dissatisfaction, which occasioned the abolition of the ancient 
connexion between Great Britain and Holland, resolved itself into 
active hostility ; the mystery^ which had covered the views and 
conduct of the Dutch, was dispelled by accident ; and the court of 
Great Britain was impelled to a firm and decisive mode of conduct, 
as well in resentment of past treachery, as with a view to counter- 
act the effects of the neutral league. The Vestal frigate, com- 
manded by Captain Keppel, took, near the Banks of Newfoundland, 
a Congress packet. The papers were thrown overboard, but, by 
the intrepidity of an Englbh sailor, recovered with little damage. 
They fully proved the perfidy of the Dutch ; who, before the ex- 
istence of any dispute, entered into a formal treaty of amity and 
commerce with the revolted colonies, fully recognizing their inde- 
pendence, and containing many stipulations, highly injurious to 
England, and beneficial to her enemies, both in Europe and Ame- 
rica. Disagreements on some of the arrangements, had occasioned 
delays in its completion ; but Henry Laurens, late President of the 
Congress, who was one of the passengers in the captured vessel, 
was authorized to negotiate definitively, and entertained no doubt 

of success.'^ ^^ This remonstrance also failing, a royal manifesto 

was issued, declaring hostilities against Holland.'' 
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We shall have occasion to remark, under the head of Pnis* 
sia, that William Lee, of Virginia, was sent by Congress to 
Berlin, as ccwnmissioner, as early as '77 ; but we have not been 
able to ascertain, that any person had been directed to pro- 
ceed to Holland ; for the ancient alliances, and friendly trea- 
tiesy between the provinces and Great Britain, made it ex- 
tremely unlikely that any assistance could be obtained in that 
quarter. As the greater part of the Dutch commerce was 
obliged to pass through the English channel, and as the Dutch 
nayy was'in a state of decay, Holland was necessarily under 
the control, to a great degree, of the English fleets. Mr. Lee 
was not officially received at Berlin, and met with no success 
there, in his application for military stores ; but he soon en- 
tered into a correspondence with the regency of Amsterdam. 
This intercourse took place as early as August, '78 ; but it 
does not appear, that it was ever suspected by the British 
minister, Sir Joseph Yorke.* Though his letters to the States 
General abound with complaints and remonstrances, upon al- 
most all topics, touching the neutral character of the Dutch, 
there is not the most distant allusion to any secret correspon- 
dence between any one of the provinces and the American 
government. He certainly was not aware, that the confede- 
racy had an agent at Amsterdam, or its neighbourhood. The 
correspondence, however, was confined to the government of 
one of the principal towns of the United Provinces, well 
known to have great influence over the whole Dutch confede- 
racy ; and there is no reason to suppose, that it was known 
to the States Greneral. On the 4th of September, '78, Mr. 
Lee agreed with M. de Neufville, a respectable merchant of 
Amsterdam, acting by the authority of Francis Van Berckel, 
pensionary of the city, on the plan of a treaty of commerce 
and amity between the two countries. These gentlemen met 
at Aix la Chapelle, for the purpose of secrecy ; and, in that 

* Afterwards Lord Dover. 
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place, Ae treaty was drawn up and signed.* We ^all hot 
extract any portion of it, as it does not differ materially frotti 
the treaty subsequently concluded with the provinces, though 
not so full and definite in some provisions. Mr. Lee was 
not furnished with power, from his government, even to open 
a negotiation, and the regency of Amsterdam acted, in the 
business, only by their own authority. The instrument, it is 
obvious, was not binding upon either party. Indeed, it may 
virell be matter of doubt, whether the proceeding was much 
mote than the private act of Mr. Van Berckel and his friends ; 
fo/f Amsterdam was, at that time, the centre of the factions and 
parties, that distracted and divided the '* republic." It appears, 
however, that, when the documents, accompanying this tran-» 
naction, were communicated by the States General to the Pen* 
flionary and magistrates of that city, the affistir was justified by 
them. And, it is probable, the arrangement would never have 
been known, but for the unlucky accident, by which Mr* 
Luarens' papers fell into the hands of the enemy. We shall 
observe, in this place, that the States Greheral, in-Novembery 
^80, disavowed, on the requisition of Sir Joseph Yorke, the 
/c<mduct of the Pensionary, as having taken place without 
.their knowledge ; but they refused to punish him, or any other 
person, concerned in the transaction. Their High Mighli* 
nesses took that matter, as they expressed it, ad referendum ( 
the nature of an " ad referendum," in the Dutch government, 
.can easily be guessed.f 

When this secret proceeding became known to the Ameri* 
can Congress, they were at once satisfied of the feelings of, at 

* See Parliamentary His. vol. xxi. app. 98, for this treaty. 

f The States General ordered Jones to leave the Texel, afler he had 
been supplied with what seemed to be required by humanity. The 
English would not allow the Dutch to carry to its enemy ship timber, 
though it was not specified among the contrabands, by the treaty of 
1674. The English contended, that wood was included in those clau- 
ses of the subsequent treaties, which forbid the Dutch to assist the 
enemies of Great Britain with any article required in war. 
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least, a fioriion of the people of Holland. In those days, Am- 
sterdam was, probably, the richest city in Europe ; money 
was there, usually at a low rate of interest; and not only ma- 
ny foreign merchants, but even governments, were in the ha- 
bit of opening loans in that celebrated mart. Money could 
be procured on more favourable terms, from the circumstance, 
that Amsterdam was just showing the first symptoms of its 
decline.* Great capitals had been accumulated ; but its 
trade having fidlen off, while the well known habits of indus- 
try, prudence and frugality of its merchants remained, there 
was a redundancy of money in the home market. Amster- 
dam, with the other cities of Holland and the Low Countries, 
was then beginmng to feel the fatal influence of that power 
and competition, which has since deprived them of their co- 
lonies and carrying trade. The two epochs, to which we may 
^sign the origin of this commercial superiority, are the trea- 
ties of 176^ and of 1783 between America and England. 

Congress made no preparations to open a direct conununi- 
cation with, the Low Countries, before October '79. Mr. 
Laurens, of South Carolina, was, in that month, chosen, both 
to make a treaty of amity and commerce, and to negotiate a 
loan, not to exceed 10,000,000 dollars in amount, at a rate of 
interest, not to exceed 6 per cent. We have already said^ 
that Mr. Laurens was taken, the next year, going to HoUand.f 
Mr. Adams, who had previously gone to Europe, in the capa- 
city of a commissioner for a general peace, was directed to 
proceed to Holland, on the business assigned to Mr. Laurens.. 
He arrived in Holland, in the beginning of '81. 

Notwithstanding the "republic" was at this time at war 
with England, and a party to the armed neutrality, the pro^ 
vinces'do not appear to have participated in the eagerness of 
Amsterdam to recognize the independence of the United 

* Macpherson^s Annals of Commerce, vol. iii. 

t He was not liberated till '82, when he was exchanged for L«rd 
(.'ornwallis. 
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States. The States General were exceedingly dilatory in all 
business. The forms of their government rendered dispatch 
impossible. Nothing can proceed rapidly, where each mem- 
ber of a diet or assembly, not only holds in his own vote an 
absolute negative, but, before he is permitted even to give 
that vote, he is obliged to report the whole matter under con- 
sideration to a separate legislative body, who take as much 
time as they think proper to examine, discuss, and deliberate, 
before they send instructions to their delegate at the States Ge- 
neral. There were seven such distinct sovereign legislatures* 
M,r. Adams did not succeed till the autumn of '82 in obtaining 
from all the provinces their consent to the ratification of a 
treaty.^ Guelderland was the last state that recogniied the 

*This treaty of amity and commerce was concluded on the 8th of 
October 1782 by Mr. Adams for America, and George Van Randwjek 
and seven others, deputies and plenipotentiaries, for the United Ne- 
therlands. The treaty, consisting of 29 articles, placet conuneroe on 
the footing of the most favoured nation. The 4th artieley r e ep e cUa g 
liberty of conscience is, we believe, peculiar to the treaties made by 
the U. States with tlie protestant nations of the continent of Europe ; 
a similar provision will be found in the treaties with Sweden and 
Prussia ; — we extract the whole of the article. 

^ Art. 4. There shall be an entire and perfect liberty of conacienee al- 
lowed to the subjects and inhabitants of each party, and to their Ami- 
lies, and no one shall be molested in regard to bis worship^ provided 
he submits, as to the public demonstration of it, to the lawsof tlie coun- 
try. There shall be given, moreover, liberty, when any subjecta or in- 
habitants of either party shall die in the territory of the other, to bury 
them in the usual burying places, or in decent and convenient grounds 
to be appointed for that purpose, as occasion shall require ; and the dead 
bodies of those who are buried, shall not in any wise be mdleated. And 
the two contracting parties shall provide, each one in his jurisdiction, 
that their respective subjects and inhabitants may henceforward ob- 
tain the requisite certificates of deaths, in which they shall be inte- 
rested. 

**Aj:t. G. Citizens of each party may dispose of their efibcts, by will 
or otherwise, in the dominions of the other. 

''Art. 9. Citizens of either party allowed to manage their own busi- 
lies?* in the dominions of the other, &c. 
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independenee, though others were quite early in declaring 
their sentiments. We shall not speak, in detail, of the treaty 
made on this occasion, as the leading provisions of it, touch- 
ing the exercise of the right of search, contrabands and the 
of the neutral flag do not differ from the original 



^ArC lOl A free trade was allowed to enemy's ports — a vessel, met at 
sea and deliyeriog coDtrabands, was allowed to pass. 

"Art. 11. Free ships free goods ; and goods in an enemy's vessel as in 
treaty of 78. 

**Art. 16. In case of shipwreck, relief shall he afforded, and goods re- 
stored, if claimed within a year and a day, on payment of reasonable 
charges, &c 

^Art. 18. In case of war, nine months allowed to citizens of either 
party, rending in the dominions of the other, to sell and transport their 
effects. 

''Art 19. CitizeDS of neither party shall take commissions, or letters 
of marque, firom a prince or state with whom the other is at war.'' 

l%e coiitrabaDds (art. 24) did not vary from those of the treaty 
•f 78; by the same article, blockade (omitted in treaty with France) 
was thus defined — ^ and those places only shall be held as blockaded, 
which are surrounded nearlyiiy some of the belligerent powers." This 
is the first treaty made by America, in which a definition of a blockade 
is attempted. The right of search (art. 26) as in treaty of '78. 

''Art. 27. Commanders, &c. of public and private vessels of the Uni- 
ted States, may engage American seamen in ports of the United Ne- 
therlands, and the same for Holland." 

The form of a passport, a certificate, and of a sea-letter was annexed 
to the treaty. On the same day, a convention was agreed on relative 
to prizes and re-captures. 

"Art. 1. Re-captured vessels not having been twenty-four hours in 
possession of an enemy of either party, to be restored, on payment of 
one third salvage to the privateersmen. 

"Art. 2. Re»captured vessels, more than twenty-four hours in posses- 
sion of an enemy, to be entire prizes to privateersmen. 

"Art. 3. Vessels of either party re-captured by public vessels of the 
other, to be restored, on payment of a thirtieth part, if 24 hours in pos- 
session of an enemy ; if longer, a tenth part. 

"Art 5. Vessels of war and privateers, to be admitted, with their pri- 
zes, into the ports of both nations, if not inconsistent with the 22d ar- 
ticle of the treaty of commerce.'* 
19 
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draft prepared by Congress for all the commercial treaties. 
Indeed, we may remark in this place, that the commercial trea- 
ties, made by the United States with the powers of Europe, 
with the exception of England, contain the same general 
^inciples. The only additions on the score of neutral rights, 
made to the treaty of '78 with France, related to a definition 
of blockades, immunity of vessels under convoy, and an im- 
proved modification in the right of search. Some peculiar 
provisions, as will be seen under their proper head, were in- 
serted in the treaty with Prussia; but, with this exception, we 
have had till 1815 but two classes of treaties — ^those with En- 
gland, in which none of the neutral rights are recognized ; and 
those with the continent, in which all the principal neutral doc- 
trines are secured by stipulation. Till the year just mention- 
ed, no material change was made on the subject of com- 
merce — ^it rested on the almost universal modern arrange- 
ment, and in the old diplomatic phrase, of ^^gentis amicissimaJ" 
But latterly (beginning with England in 1815) another de- 
scription of commercial treaties has been introduced — ^the ba- 
sis is, reciprocity of duties and tonnage charges on importa- 
tions, of the growth, produce and manufacture of the respec- 
tive countries. These conventions have been extended to 
Prussia, Sweden, the Netherlands, some of the Hanseatic 
towns, and partially to France. This constitutes a new «ra 
in the diplomacy of this country, and in the commercial his- 
tory of the world. 

All that part of public law, called conventional, is laid 
down, as it appears to us, by writers on the subject, with 
great strictness and precision, more so than the history of di- 
plomacy will, altogether, justify. The acts and practices of 
nations can alone serve as a guide in this business; and if we 
except the article of contrabands, the rights and duties of 
neutrals are very obscurely defined in the treaties of the last 
century and a half; till, indeed, we reach the period of the 
first armed neutrality and American revolution war. From 
that date more uniformity of principles exists, as it respects 
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treaties, concluded by one class of states. And, strictly speak- 
ing, there has been no great neutral power in tlie world before 
America. Before that time there is an uncoipmon variety oV 
principles. Even in treaties of very exact language, a legitimate 
blockade is defined in a vague manner. It is made an affair 
of construction, and there will always be an extreme difficul- 
ty in settling construction betw cen nations. We know not how 
the principle of '^ free ships, free goods^' was excluded from 
the code. We have not looked very accurately into the col- 
lections ; but we have no doubt, that three-fourths of the com- 
mercial treaties, since the treaty of Westphalia in 1GG8, ex- 
pressly recognize tiiis doctrine ; and though it is found, we 
believe, in every treaty made by this country, except those 
with England, the American government, at an early period 
of its history, declared it was not one of the established prin- 
ciples of the conmiercial laws of nations.* We have no dispo- 
sition to undervalue the labour of writers on public law. On 
the contrary, they have rendered great services to mankind ; 
for it is, obviously, of infinite importance, that nations should 
possess a code to regulate their conduct in regard to each 
other. We cannot reduce public or national law to the pre- 
cision of municipal. This is not necessary. But we may 
fiedrly suppose, that a code so infmitely improved during the 
last century, is susceptible, still, of far greater perfection. 
The rights of belligerents are very accurately defined ; so, that 
in truth, war, and the relations of nations in war, are now re- 
gulated by very precise laws. This has been done by the 
progress of civilization ; and no one will deny that it has been 
highly beneficial. There is another part of this code still in 
a confiised and very unsatisfactory condition. We mean that 
part which relates to the rights and duties of neutrals. There 
have been constant difhcultics on the subject of blockades, 
contrabands, and the right of search ; but none of them are at 
all new ; they occurred with great severity in the applicatiou 
in the beginning of the last century. In the wars that have 

* See Mr. Jeffer«on*i letter of Julv 124. 17(K). 
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just ended, in which this country finally took a part, and 
which were, in some respects, maritime, not a single princi- 
ple, beneficial to the neutral, has been secured. In all the 
treaties made in the celebrated years of 1814, 1815, treaties, 
that appear to guarantee the repose of the world for centu- 
ties, we find no allusion to the neutral. And it is, truly, a 
most discouraging circumstance, how completely all armed 
neutralities have been dissolved, and how entirely the obliga- 
tion ditferent states (this country among others) have entered 
into, to establish a convention for the protection of the neu- 
tral, have been forgotten on the return of peace. Still, the 
neutral should not be in despair. The great improvements, 
taking place in society and in the intercourse of nations, will 
probably in time reach that portion of the code which relates 
to him. 

The war with England, and the movements in the British 
House of Commons in the beginning of the sununer of '82, 
finally induced the provinces, not only to make a treaty, but 
Mr. Adams was enabled, under those favourable auspices to 
negotiate a loan with certain merchants of Amsterdam, at 
first (in September 1782) for * 5,000,000 guilders at 5 per cent, 
redeemable in ten years ; — ^2,000,000 at 4 per cent, in '85 ; 
and, again, 1,000,000 in 1787 at 5 per cent. The price 
of these loans was, probably higher than was paid by other 
nations; but America did not enter into the market of Am- 
sterdam with all the advantages of a well established govern- 
ment. When the first loan was contracted in September '82, 
very little doubt could exist but that America would be able 
ultimately to maintain her independence against the claims 
of the mother country. But this was not suflScient for the 
European money lender. It was necessary to satisfy him, 
that the confederacy of '74, whose pledge was his only secu- 
rity, would remain united, would not separate into thirteen in- 
dependent governments, neither willing nor able to execute 

* In November 1781, the French king borrowed, for the United 
State!*, of the States General, 5,000,000 florins, at 4 per cent. 
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their engagements. The debts, contracted by the United 
States in Europe, during the revolution, were ail honourably 
paid ; bat the adoption of the constitution of '89, and the 
establishment of a treasury department, contributed in no 
small degree to this happy result. The pecuniary embarrass* 
ments onder which the confederacy laboured, both as it re* 
spects the foreign and domestic debt, constituted, in reality^ 
one of the principal arguments in favour of the present union 
of the States ; and the Dutch as well as French creditor is 
much indebted to that change in the concerns of the country 
for the speedy and exact payment of his demands. 

As the United Provinces were the second state to acknow- 
ledge the independence of this country, so they were the se- 
cond to send a minister plenipotentiary to the Congress at 
Philadelphia. This was done with great promptitude. The 
person appointed was P. T. Van Berckel. He arrived in 
America in the autumn of '83, and in October of the same 
year was admitted in the form prescribed to a public audi- 
ence. He addressed a speech to Congress on the occasion 
in the French language. A greater interest than common is 
jQStly attached to his sentiments, as there is some slight re- 
semblance in the history of the Dutch and American revolu- 
tions. 

The treaty, made in '82, having no limitation, continued in 
force, till the creation of the kingdom of the Netherlands and 
the consolidation of the Dutch and Belgic provinces in 1814 
and 15.* Separate from the vast and very lucrative trade 
carried on with the Dutch East and West Indies, and colo- 

* In 179% WiUiam Short of Virginia, was appointed minister resi- 
dent to the Hague, and in May 1794, John Quincy Adams, of Massa- 
chusetts. William Vans Murray, of Maryland, was appointed minister 
resident in March 1797, and was the last minister to the Netherlands, 
till the renewal of intercourse by the appointment of William Eustis, 
of Massaohasetts, envoy extraordinary and minister plenipotentiary, 
in December 1814. The executive, in June 1801, suspended the lega- 
tions at the Hague and at Lbbon. M. Van Polaner succeeded M. Van 
Berckel as minister resident, afler the appointment of Mr. Adams. 
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nies on the American continent ; this country has had from 
1794 (with the exception of '99, when Holland was invaded 
by an English and Russian army, and during nearly the whole 
year her ports declared to be in vigorous blockade,) a very 
great direct commerce till 1808 and 9. But the diplomatic, 
relations have been subject to uncommon vicissitudes, and 
have been interrupted the greater part of the time. Holland 
fell the same year with Austrian Flanders, and the country on 
the left bank of the Rhine. This was the important result of 
the brilliant campaign of '94. From that period we trace the 
original Dutch confederacy through the successive changes 
of a national assembly, a Batavian republic, an aristocratic 
legislature, an elective monarchy, an hereditary monarchy, 
a department in 1810 of the imperial government, and lastly, 
to its union in 1814 and 15, with Belgium. The United States 
Jiave not followed step by step these revolutions in its govern- 
ment ; but a friendly intercourse has always been maintained 
and till the abdication of Louis in July 1810, many open- 
ings were found for trade, notwithstanding the severity with 
which tha» continental system was attempted to be enforced. 
The special application of that system to Holland, however iq 
1809. and the following years, has subsequently given rise to 
the same controversy on the subject of illegal seizures, the 
American government has had with Spain and Naples. Ame- 
rican property to a great amount was most unjustly seized ; 
and ultimately confiscated. That, which was not liable to 
the operation of the Berlin and Milan decrees, was seques- 
trated under the 10th article of the treat) of Paris of March 
1810.* It is in these words, and it is as unprincipled an act 
as can be conceived. " Every description of merchandize 
that has arrived in the ports of Holland in American vessels 
since the 1st January 1809, or which shall hereafter so arrive, 
shall be put under sequestration, and shall belong to France, 
to be disposed of according to circumstances and the political 

* Martens, vol. xii. p. 307. 
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relations of that country with the United States." This 
treaty, the Dutch admiral Verhuel was obliged to sign with 
M. de Champagny. It was the preliminary step to the abdi- 
cation of Louis, an event, indeed, that followed a few months 
aAer, but the king of Holland, in consenting to the sacrifices 
required by this instrument, doubtless hoped to preserve the 
independence of a people to whom he was evidently attached, 
and over whom very much against his inclination, he had been 
appointed to reign. Louis in his own hand made observations 
on the different provisions of this treaty. They have been 
preserved, and have since been published in a manner, that 
leaves no doubt of their authenticity. In regard to the 10th 
article just quoted, he remarks, " I expect from the justice 
of the Emperor that he will express his intentions in a differ*- 
ent way as it respects this property. I think it should be 
treated as property under similar circumstances has been in 
Spain and Naples, and that the same date should be assigned 
for the application of the article."* This arrangement would 
have placed the property in depot subject to future examina- 
tion and decision. It has, at least, the semblance of fair- 
ness. The proposition was free from the licentious, unsparing 
injustice of the original article. The independence and up- 
right intentions of Louis in this affair, deserve to be mentioned 
with applause, a compliment equally due to his undeviating 
good treatment of American commerce. But, in reality, we 
believe this would have been but a milder and less expedi- 
tious mode of transferring this American property to the 
imperial treasury. It amounts to little more than changing 
the phrase. The history of the claims of this country on the 
Dutch government does not differ in principle from that on 
Spain or Naples. 

* In a letter of December 1809, Napoleon says to Louis, " You 
have received in the ports of Holland every American vessel, rejected 
from my harbours, that presented itself to you." Dociunents sur la 
Ilollande, vol. iii. 
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CHAPTER VII. 

TREATY OF '88 WITH SWEDEN. 

Sweden^ only power that voluntarily offered its friendship to Congress 
of confederation — ATo applications specially made to Northern Paw* 
ers in early part of war — M, de Creutz offered in '82 to make a 
tftaiy — Treaty cf Paris of ^9S'-~ Provisions simiiar to that of 
Jfetherlandt'^Ifo minister tiU 1813— JH. de Kantzow-^onathan 
RnsseU of MassaehusetU-^Demandfor property confiscated at Stral- 
sund — Relations friendly with Sweden. 

Sweden is the only power in Europe that voluntarily offered 
its friendship to the United States. Without being solicited, 
proposals were made for a treaty before the mdependence of 
the colonies was even recognized by Great Britain. A gene- 
ral authority was given to the commissioners abroad, Frank- 
lin, Adams, Jay, and Laurens to conclude treaties of amity and 
commerce, but in the early part of the revolution war 
Congress did not direct applications specially to be made to 
any of the northern powers. And most of the other courts, 
to whom agents were sent, either refused to receive them, or 
contrived, under some pretext or other, to avoid all appearance 
of giving aid or countenance to the American confederacy. 
This caution or indifference cannot be matter of censure or 
surprise. Few European courts probably thought, at the 
commencement of the revolution, that the colonies could 
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prevail ; few choose to Uikc the risk of involving themselves 
in a maritime war witli England. Weakness and subjection 
were then naturally associated with the name of colonies. 

The conduct of Sweden was marked with great frankness, 
and with a very friendly character. The United States could 
not expect much aid from that country, or suppose that tier 
example could have a great deal of influence on other nations. 
But it was highly gratifying that a state renowned as Sweden 
always has been, for the bravery and love of independence of 
her people, should manifest so great a sympathy in the arduous 
struggles for liberty of a distant country. The proposal for 
a treaty was entirely unsought for on die part of America. 
The only account we possess of the transaction, is in one of 
the letters of Dr. Franklin. The Swedish minister at Paris, 
the Count de Creutz, called on him towards the end of June 
I782f by the direction of his sovereign, Gustavus III., to 
enquire, if he was furnished with the necessary powers to 
conclude a treaty with Sweden. In the course of the conver- 
sation he remarked, '^ that it was a pleasure to him to think, 
and he hoped it would he remembered, diat Sweden was the first 
power in Europe, which had voluntarily offered its friendship 
to the United States without being solicited." Dr. Franklin 
communicated the application of the Swedish envoy to Con- 
gress, and instructions were shortly after sent him to agree on 
a treaty. The treaty was concluded at Paris on the 3d April 
1783, by Dr. Franklin with the Count Gustavus Philip de 
Creutz. Its provisions resemble those of the others made with 
the powers of Europe at that time.^ 

This is the only treaty made with tliat country till 181 J', 
but the most friendly relations have, however, been always 
maintained. The direct coinmcrcc to Sweden has been quit(^ 

* The original treaty, consisting of 27 articlcy, to wliidi five scpji- 
rate articles were added tlic same ilav, was limited to fittccn years 
For its provisions and details ^\c refer particularly to the treaty made 
with the Netherlands, treated of in the last chapter. We spare tin' 
reader a repetition of the articles. 
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inconsiderable, though during the commercial restrictions in 
Europe, a large amount of property was cleared for Swedish 
ports. The trade with the Swedish West India Islands has 
been greater than in ordinary times, but this has been nomi- 
nally increased by employing Swedish neutral ports for the 
purpose of intercourse with the British West Indies. This 
country had no minister at the Court of Stockholm till 1814, 
although Sweden was represented in the United States during 
a short time in 1813 by M. de Kantzow, a minister plenipo- 
tentiary, who was soon withdrawn ; and the intercourse has 
been kept up by Charges d'Affaires. In the beginning of 1814, 
Jonathan Russell, of Massachusetts, was appointed minister to 
the Court of Sweden ; and in the autumn of 1816 he became 
engaged in a correspondence with the Swedish minister, 
Count d'Engerstron,* concerning a sequestration of some Ame- 
rican property. The French being in possession of Stralsund, 
in Pomerania in 1810, placed this property at the disposition 
of Sweden, for whose benefit it was ultimately sold for about, 
we believe, 151,000 rix dollars currency of that country. 
Mr. Russell claimed an indemnity, to which this country was 
obviously entitled, but his demands were evaded or resisted 
in the same way that so many others have been by the Euro- 
pean governments since the changes of 1814 and 1815. 

During the commercial restrictions in our country, and 
in Europe, a great amount of property was shipped for 
Swedish ports, and many of our vessels sought protection 
there. When the passages leading into the Baltic were vexed 
to such a degree by French and Danish privateers, this pro- 
perty and the rights of these neutrals were respected. Though 
the Swedish territory runs along the Sound, we are not aware 
that any instance exists of illegal or oppressive conduct 
towards American vessels. From her comparatively remote 
situation, Sweden was less under the control of France during 

* We give tlie spelling of this name of the despatch, ft is given 
in Sclioell cliflcrenlly, d'Engstrocm. 
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the restrictions on commerce than, perhaps, any other power 
on the continent. She was at war with that country from 
1805 to 1810, when she was compelled to accede to the conti- 
nental system, though on account of the nature of her western 
coast, it was, never, in reality enforced. But in the beginning 
of 1812, French troops occupied Swedish Poinorania, and 
shortly after, Sweden joined the coalition of England and 
Russia against Napoleon ; so that, in fact, the commerce of 
the United States with Sweden was scarcely at all interrupted 
except by the acts of our own government, during the eight 
years tliat preceded the downfall of the French EmiKTor. 
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CHAPTER VIII. 



TREATY OF 1783 WITH GREAT BRITAIN. 

Lord JSTorth attempts a Peace — America early conquered every thing 
she sought — Members of Parliament see Franklin privately — Minis- 
try^ as well as opposition against acknowledgment of Independenu 
'^^Lord Chatham speaks against it — Mediation of European courts 
— Unsuccessful — Austria and Russia not in favour of Independence 
— Qeneral Conway^ s resolution — Decides the question of War — J^ew 
Ministry — Oswald and Grenville sent to Paris — M'ot officially — 
Failed — Shelburne^s Administration — Oswald instructed to acknoi»- 
ledge the Independence — Adams ^ Franklin^ Jay^ Laurens^ and Jef 
ferson authorized to treat — Meet at Paris — Difficulty as to loyalists 
-^Make a compromise through violation of instructions — Conclude 
a Treaty — Boundaries — Fisheries — Agreed to Treaty without con- 
suUing France — Violation of Instructions — Explained — France and 
Spain desirous of Fisheries and Western Country — Treaty honoura- 
ble and favourable to America — Unpopular in England — Alinistry 
in minority on first division — JVecessary sacrifice. 

The war, that led to the independence of the American co- 
lonies, began in 1775. The fatal celebrity, of having com- 
menced hostilities, belongs to the administration, of which 
Lord North was first lord of the treasury, though the origin of 
the dispute may be traced to an earlier period in English his- 
tory. For nearly four years, this administration had success- 
fully withstood the accumulated disasters of the war abroad ; 
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and at home, they had resisted with equal good fortune all the 
efforts of an opposition, as powerful by its talents, as any that 
had appeared since the days of Sir Robert Walpole. From 
November '74, to February '78, we find the ministry engaged 
in more than fifty angry, protracted debates, on topics direct- 
ly connected with America ; for no subject had, till that time, 
attracted so much of the attention of the British Parliament, 
or of the civilized world. But tlierc is little variety in the 
progress, and none in the result ofthese different propositiomr. 
When we have read the debate on the memorable provision- 
al act of Lord Chatham in the Lords, or the still more cele- 
brated resolutions of Mr. Burke for conciliation witli Ameri- 
ca, in the House of Coiuiiions, both made in the early part of 
the contest, we have little to leurn eidier of the manner, in 
which motions were treated, or of the fate to which they were 
consigned. Thus matters stood till the beginning of the year 
'78. At that time a very unfavourable change took place in 
American affairs, and in the tone of the British ministry ; — 
Burgoyne had surrendered ; and an alliance was formed with 
France. One other act, the capture of Cornwallis, complet- 
ed, as far as England was concerned, the revolution. The 
administration at this period made a decided effort for peace, 
and, in that point of view, an account of the business properly 
belongs to this work. In the month of February of the same 
year. Lord Nortli, as unexpectedly to his friends as his ene- 
mies, suddenly developed a plan, entirely matured, of aban- 
doning the principles upon which he had heretofore conduct- 
ed the affairs of the colonies in North America. In introdu- 
cing what were called his " conciliatory propositions" into 
the House of Commons, he declared it to be the intention of 
government to send a commission to America, to treat with 
the Congress, to grant pardons and immunities, to restore to 
the colonies their ancient charters, to exempt them from tax- 
ation, and not to require them to renounce their independence, 
till the treaty had been ratified by the king and parliament. — 
A writer of the day observes : — 
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^^ A doll melancholy silence succeeded to the speech made by 
Lord North on this occasion. It had been heard with profound at- 
tention, but without a single mark of approbation to any part from 
any description of men, or any particular man in the house. As- 
tonishment, dejection and fear overclouded the whole assembly. 
Although the minister had declared that the sentiments he express- 
ed that day, had been those which he always entertained, it is 
certain that few or none had understood him in that manner ; and 
be had been represented to the nation at large as the person in it 
the most tenacious of those parliamentary rights, which he now 
proposed to resign, and the most remote from the submissions 
which he now proposed to make.^' 

Mr. Fox, who followed Lord North in the debate, congra- 
tulated the public on the conversion of the minister, and his 
own party on having gained so powerful an auxiliary. These 
terms, in fact, contained all the stipulations the first Congress, 
assembled in Philadelphia in '74, proposed to accomplish. 
America had, in reality, conquered at this early day every 
thing for which she originally took up arms. The declara- 
tion of Congress, of July 4th, '76, constituted no part of the 
original requisitions or grievances of this country, for the 
war, in the outset, was certainly not undertaken for indepen- 
dence. 

It appears, also, that propositions were made about this 
time to Dr. Franklin, the American commissioner, by Mr. 
William Pultney, a member of parliament, who saw him at 
Paris, under the assumed name of Williams. The terms did 
not differ from tliose with which Lord North proposed to in- 
vest the commissioners. Another member of parliament, a 
Mr. Chapman, had a conversation with Dr. Franklin on the 
same subject. This gentleman was dt great pains to collect 
information touching a peace ; and he made such proposals, 
in relation to independence and commercial privileges, as 
were then fashionable in England. The American commis- 
sioners in Europe, at that period, had no power to treat witli 
Great Britain ; but Dr. Franklin informed Mr. Pultney, that.. 
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in his opinion, America would not make a peace in which her 
independence was not formally recognized. 

England was anxious to separate the colonies from France, 
and to re-establish her dominion over them. But there were 
few people in that country in '78, disposed entirely to resign 
the control of her ancient possessions. The ministry had re- 
solved never to acknowledge the celebrated act of the Ameri- 
can Congress of July '7G. From every other opinion and re- 
solution they had been gradually driven by the goadings of 
the opposition, and calamities of every description in the 
course of the war. Peace the Americans could have had at 
any moment after '78 ; — every grievance would have been re- 
dressed; — the mother country required no other condition 
from the colonies, than that they should subject themselves 
to the navigation act, or should enter into such commercial 
arrangements, as would have given to the trade of Great Bri- 
tain superior advantages to that of other nations. The power 
of parliament was decreed absolute and unlimited, but the 
government was willing to consign, in a treaty, limitations and 
exceptions to it in favour of America. But the declaration of 
independence added a new feature to the war ; it compressed 
the dispute within very narrow limits, and reduced it to a very 
simple proposition. The intricate questions of taxation and 
representation, of internal and external taxation, of regulating 
commerce and of raising revenue, of admitting the preroga- 
tive of the crown, but denying the supremacy of parliament, 
questions somewhat metaphysical and not always perfectly 
distinct in their application, were absorbed by the vast stipu- 
lation of independence. This was the only basis on which 
America, at the period when the commission was appointed, 
would treat for peace. But the mother country was not yet 
prepared for that concession, nor did the ministry exist, that 
would have had the courage to have submitted to that act of 
humiliation. Lord Chatham, himself, declared in debate, in 
December '77, that he was an avowed enemy to American in- 
dependence. He contended for a whig connexion between 
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the two countries, '< founded in a constitutional dependence 
and subordination." This sentiment was generally entertain- 
ed even by many of the leading members of the opposition. 
It was an opinion, to which Lord Chatham as often alluded in 
his later speeches on the American question, as he had done 
to the supremacy of parliament in his earlier ones : — 

^ My Lords,'' he said in his last speech, on the 7th April '78, ^' I 
rejoice that the g^ve has not closed upon me, that I am still alive 
to lift up my Toice against the dismemberment of this ancient and 
most noble monarchy. Pressed down as 1 am by the hand of infir- 
mity, I am little able to assist my country in this most perilous con- 
jnnctare ; but, my lords, while I have sense and memory, 1 will 
never consent to deprive the royal ofispring of the house of Bruns- 
wick, the heirs of the Princess Sophia, of their fairest inheritance. 
Where is the man, that will dare to advbe such a measure. My 
lords, his majes^ succeeded to an empire as great in extent, as its 
reputation was unsullied. Shall we tarnish the lustre of this nation 
by an ignominious surrender of its rights and fairest possessions ? 
Shall this great kingdom, that has survived, whole and entire, the 
Danish depredations, the Scottish inroads, and the Norman con- 
quest, that has stood the threatened invasion of the Spanish arma- 
da, now fall prostrate before the house of Bourbon ? Surely, my 
lords, this nation is no longer what it was ! Shall such a people, 
that, seventeen years ago, was the terror of the world, now stoop 
so low as to tell its ancient inveterate enemy, — take all we have, 
only give us peace ? It is impossible.'' 

Indeed, a motion made in the House of Commons by Mr. 
Powys, in April '76, to autliorize the commissioners, employ- 
ed to treat with America, to declare the independence of 
that country, tliough supported by Mr. Fox and Mr. Burke, 
seems to have been generally discountenanced, and was finally 
rejected without a division. Commissioners were, however, 
appointed under Lord North's act, who proceeded to Ameri- 
ca, but the Congress refused to treat with them. 

This is the first and only attempt, of which any traces now 
remain, made by Lord North's administration for a cessation 
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of hostilities. They held to the terms, proposed in the com- 
mission of February '78, with a zeal and resolution, that 
finally proved fatal to them. Some interest may be attached to 
the first sincere endeavour of the mother country to conclude^ 
a peace with the United States. This effort, it is true, was not 
accompanied with the least success, nor can it in any way be 
connected with the treaty of '83. But it belongs to the diploma- 
tic history of the period, and it is worthy of attention as illus- 
trating the decided progress the " rebellion in the Massachu- 
setts," as the first lord of the treasury was in the habit of call- 
ing it, had already made in the course of four years. It will 
not escape observation, that these terms, if embraced, sub- 
stantially amounted to independence, or very speedily must 
have resulted in that state of things. 

In '81 a proposition was made by the imperial courts of 
Russia and Austria, to arrange in a Congress, under their me- 
diation, the terms of a general peace. This business occupied 
the attention of the European courts during several months. 
France, never satisfied with the manner in which America on 
her part conducted the war, probably disappointed in the ad- 
vantages she expected to reap from the contest, and already 
embarrassed to a great degree in her own finances, was anxious 
in the extreme for peace, and took great pains to render the 
mediation effectual. France behaved with good faith on this 
occasion. Though, separate from the determination of the 
English government, not to bring the affair of her colonies 
before a European Congress, (a process attempted in our time 
with equal ill success in reference to another part of the Ameri- 
can continent) insuperable difliculties arose in relation to the 
terms that should serve as the basis of the mediation, and the 
manner in which the representatives of America should appear. 
We shall not extract the articles of mediation offered by the im- 
perial courts, as they merely propose in the usual form to guar- 
antee a general pacification. But the terms were obviously in- 
admissible, as the independence of the United States was not 
made the basis of the mediation. Austria and Russia were 
not much disposed to acknowledge at that time the indepen- 
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dence. — ^An extract of a letter from the Marquis de Verac, 
French Minister at St. Petersburg, to Mr. Dana, American 
Commissioner, who had consulted him on the propriety of 
making known the credentials with which he was intrusted 
for that court, will leave little doubt on that head. The date 
of the letter is Sept. 1781 : — 

^^ The mediating: courts understand by this (the articles) that 
your deputies shall treat singly with the Engiish ministeni, as they 
have already treated in America with the commissioners in 1778. 
That the conclusion of their negotiation shall teach the other 
powers, upon what footing they are to be regarded, and that their 
public character shall be acknowledged without difficulty from ihe 
moment when (he English^ themselves^ shall no longer oppose it- It is 
the design of the mediating powers to avoid committing themselves, 
by acknowledging the independence of the United States, till En- 
gland herself shall have pronounced such an acknowledgment 

^ It will not be necessary to follow Lord North's administra- 
tion through the various debates, that took place from the 
time of his conciliatory bills to the fatal resolution moved by 
General Conway in Feb. '82. During that interval the revo- 
lution made no progress in Parliament. The opposition did 
not gdn a man from the ministry for three years ; on the con- 
trary, they appear to have been convinced, that the question 
of peace or war, however much discussed in Parliament, was 
not there to be decided. America, itself, was the scene of 
action ; and tlie event proved that, in that country, the time 
and terms of the treaty were to be dictated. Either the 
death of Lord Chatham had chilled and enfeebled the ardour 
and strength of opposition, or the indignation of the nation 
was roused at the alliance of the United States with their an- 
cient enemy. It was said by a person, who interested him- 
self infinitely in the concerns of America at that time, " that 
England would fight for a straw to the last man and the last 
shilling, rather than be dictated to by France." One party, 
perhaps, was desperate and indifferent, and the other exhaust- 
ed tend disgusted. At least, it is certain that, till the capture 
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of Lord CornwalliSy less interest had been manifested for/ tiie 
affairs and &te of the colonies from the winter of '79 to that 
of '82 than in the preceding years. 

We shall now recite, with some detail, the circumstanceSi 
that immediately preceded and attended the celebrated peace 
by which the independence of this country was acknowledged 
This is the first effort in history of a proud and powerful go- 
vernment to meet, in negotiation, revolted and aspiring colo- 
nies. And wef may add, the first instance where a parent 
state has proposed and consented to arrange, in a solemn in- 
strument, even after a bloody contest, the terms of a solid and 
sincere reparation — to create, by the simple process of atrear 
ty, made in the usual forms, another great and independent 
nation ; — ^an event probably as unexpected to the European 
courts, as was the discovery of the continent, where that na- 
tion was founded, and from which it took its name. A new 
state was added to the civilized family of mankind with a go- 
vernment organized and administered upon a plan, unknown 
and undreamt of either in history or speculation, the model 
and the original of those civil and political institutions, now 
covering the vast continent of North and South America. 

Very little change had taken place in the composition of 
the ministry since the commencement of hostilities ; but to- 
wards the close of the war, a diversity of opinion existed on 
the subject of independence. Lord North was probably satis- 
fied that it could not be withheld. His speeches betray the 
unsettled state of his mind — the agony of a minister strug- 
gling to disguise or repress opinions, it was both his duty and 
his desire not to entertain or express, but which were rapidly 
forcing themselves upon his conviction. On the other hand. 
Lord George Germaine declared, in the very last debate, that, 
sooner than acknowledge the independence, he would retire 
from the ministry. And Mr. Dundas went even so far a» to 
say, that the person, who should propose an avowal of it 
would be guilty of a crime little short of high treason. No 
peace could be expected from this administration. They 
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maintained their places upon the simple tenure of not sub- 
scribing to the single condition on which a peace could be 
made ; and while a prospect remained of regaining the colo- 
nies, the great majorities, with which the ministry began the 
war, remained faithfiil to them. The 22d February '82, Ge- 
neral Conway made a first motion in the commons for putting 
an end to the American war. This motion, after a del>ate 
that lasted till 2 o'clock in the morning, was lost by the majori<» 
ty of a single vote, 193 to 194. As the question had been de- 
cided by so slight a majority, Mr. Fox immediately gave no- 
tice, that the motion would be shortly renewed. According- 
ly, on the 27th of the same month, a motion similar in sub- 
stance was made by the same member, and at a very late 
hour this resolution was adopted by a vote of 234 to 215, mi- 
nisters being left in a minority of 19. The administration 
had suffered itself to be conquered in America ; but the tri- 
umph of its adversaries at home was a tardy and faint one. 
The House of Commons relinquished the contest with evident 
reluctance. Indeed, we shall shortly see, that these votes did 
not at all indicate the feelings of that body on the subject of 
independence, and that a portion of the members still be- 
lieved the colonies would be re-annexed to the empire. Lord 
North was abandoned, because it was out of the question to 
continue the war ; but this did not necessarily lead, in the 
minds of all, to the further immediate consequence — the ac- 
knowledgment of independence. The next Cabinet, even 
formed as it was on the ruins of the war ministrv, refused to 
recognize the act of July '76. It was dissolved partly on ac- 
count of this circumstance, and partly on account of the death 
of the Marquis oi Rockingham. Mr. Fox, one of the Secre- 
taries of State, withdrew when it was ascertained that a prin- 
cipal condition on which it had been composed, the indepen- 
dence of America, was disavowed by a majority of the Cabi- 
net. It would not be, therefore, quite correct to say, that the 
rote of February 27th, though it settled, as far as England 
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was concerned, the question of war, decided, in the same view, 
that of independence. 

Towards the end of March, '82, tlie new administration was 
formed. It was called the Rockingham, from, the name of the 
nobleman at the head of it. Mr. Fox and Lord Shelbome 
were the principal Secretaries of State. 

In the beginning of April, Lord Shelburne sent Mr. Oswald 
to Paris to meet Dr. Franklin, then the only commissionei 
there, in a character partly official, but principally for the 
parpose of obtaining information. He was not authorized to 
propose terms of peace, though he intimated that the inde« 
pendence of the colonies would be agreed to. We find, how- 
ever, this suggestion clogged with a condition, that England 
should be placed by France in the state of 1763. Mr. Oswahl 
made one or two journeys between Paris and London, bat 
nothing was accomplished. In April Mr. Grenville was sent 
by Mr. Fox to Paris. When he first arrived, it was supposed 
he was to engage in a negotiation for a general peace. He 
had various conversations with Dr. Franklin and M. de Ver- 
gennes ; but, when his powers were produced, they were very 
full in regard to France, but contained no mention of the 
allies. He said, his power was a copy of an official form in 
the office, and that America was doubtless omitted by acci- 
dent. His instructions from Mr. Fox directed him to acknow- 
ledge the independence, previous to the commencement of 
a treaty. 

The British ministry, though soon dissolved by the death of 
the Marquis of Rockingham, were early distracted by a want 
of unanimity, and early lost the confidence of the people. 
The negotiation with America during May and June made no 
progress. Mr. Oswald was the agent of Lord Shelburne, 
known to be opposed to the acknowledgment, and Mr. Gren- 
ville, of Mr. Fox. This ministry had been forced upon the 
king by a vote of the House of Commons. The hopes of 
regaining America were again excited by the decisive victory 
of Lord Rodney in Uie West Indies, and the unexpected sue- 
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cesses of Sir Eyre Coote against Hyder AH in the East ; 
and, if credit may be given to the reports of the day, the 
goTemment looked forward with some confidence to the 
making a separate peace with Congress by means of Sir Guy 
Carleton, who had been appointed to the command of the 
forces in North America. These circumstances combined to 
render this attempt at peace abortive. The American com- 
missioners were at this time entirely in despair. Mr. Adams, 
writing from the Hague, June 13, '82, observes, " I cannot see 
a probability that the English will ever make peace, until 
their finances are ruined, and such distress brought upon 
them, as will work up their parties into a civil war." 

It was not till September of the same year, under Lord 
Shelburne's administration, formed upon the dissolution of the 
Rockingham, that the British government took a decisive am) 
sincere step to make peace, and authorized their commis- 
rioner, Mr. Oswald, at Paris, to acknowledge the independence 
of the colonies. The following are the words of this instrucr 
lion: — 

<^ Id case you find the American commissioners are not at liberty 
to treat on any terms short of independence, you are to declare to 
them, that you have authority to make that concession. Oar 
ardent wish for peace disposing ns to purchase it at the price of 
conceding the complete independence of the thirteen colonies, viz. : 
New- Hampshire, Massachusetts Bay, Rhode Island, Connecticut, 
New-York, New-Jersey, Pennsylvania, the three lower counties 
in Delaware, Maryland, Virginia, North Carolina, South Carolina, 
and Georgia in North America.'' 

This is the first instruction given by the British Ministry 
in which it was proposed to recognize the celebrated act of 
July 4th, 1776. A great and immediate progress was now 
made in the preliminaries. We have hithorio confined this 
relation entirely to the proceedings of the British government ; 
for it always depended upon England to make peace. Ame- 
rica could not be desirous of continuing the war ; but she had 
declared her independence, and was able to maintain it* 
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Thete were, therefore, only two conditions upon which she 
ccmld consent to a cessation of hostilities ; either that the 
king's fleets and armies should be withdrawn, or the indepen* 
dence recognized. As early as August '79, Congress prepar- 
ed a draft of instructions, and, in September following, ap- 
pointed John Adams, of Massachusetts, a commissioner to 
make a treaty of peace, with subsequent instructions to con- 
clude one of commerce with Great Britain. The commis- 
sioner was particularly directed to make it» '^ a preliminary 
article to every negotiation, that Great Britain shall agree to 
treat with the United States as sovereign, free, and indepen- 
dent." Mr. Adams went without delay to Europe, being 
subsequently appointed to the Hague. But he was not 
authorized to make propositions to the court of St. James, and 
there is no ground for believing that America, at any time, 
during the war, and after the act of July '76, made any 
attempt at negotiation, either directly or by means of her 
allies. At the period of the interviews of Mr. Pultney with 
Dr. Franklin at Paris, Congress had neither appointed a com- 
missioner nor prepared instructions. We have not been able, 
in the secret journals of Congress, to discover the slightest inti- 
mation of a desire to abandon the ground of the instructions 
of August, '79. America at all times rejected with great 
emphasis even the project of a short truce. This was consi- 
dered highly dangerous to the liberties of the country, though 
a favourite notion with many of her best friends in England. 
In the instructions of October, '80, and of June, '81, the same 
direction is inserted in relation to the acknowledgment. The 
commission, under which the preliminaries of the treaty were 
actually concluded, was i >ued by Congress in June '81. 

It empower, d *^ John Adams, Beojamln Franklin, John Jay, 
Henry Laurens, and Thomas Jefferi^on, or the majority of them, or 
such of them as may assemble, or in case of the death, absence, 
indisposition, or other impediment of the others, to any one of 
them, fall power and anthority, general and special commission to 
repair to sach place, as may be fixed upon for opening the oego- 
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tUtioM for peace, and there &r ds, and in oar name, to confer, 
tieat, ag^ree, and conclode with the ambassadors, commiasioneR^ 
and plenipotentiaries of the princes and states, whom it may coo- 
oem, vested with equal powers, rehiting to the establishment of 
peace, and whatsoever shall be agreed and concluded for us, and in 
oar name, to sign, and thereupon make a treaty or treaties, and to 
transact every thing that may be necessary for completing, secur* 
iog and strengthening the great work of pacification, in as ample 
form, and with the same effect, as if we were personally present 
and acted therein.'* 

All the commissioners, except Mr. Jefferson, were pre- 
sent during the discussions, being in Europe at the time the 
meeting was appointed. Mr. Jefferson was in America, and 
did not leave it, as a report reached the government that 
the preliminaries were already signed. Mr. Oswald's com- 
mission in proper form was not issued till the 21st of Septem- 
ber. Some delay had taken place in consequence of objec- 
tions made by the American commissioners to the style, by 
which the United States were designated. The true and pro- 
per appellation of this country was omitted, the denomination 
of '' colonies" being employed. But the American envoys 
refused to proceed in the business until a commission, giving 
to the United States their public and diplomatic name, was 
sent to Mr. Oswald. This appellation was the thirteen United 
States of America. 

There were two subjects that created difficulty and great 
irritation : the fisheries, and compensation to the loyalists 
and refugees. The last point threatened at one time to put 
an end to the negotiation. As to the independence, the 
French minister appeared to attach less importance to a for- 
mal recognition than the American commissioners. M. 
de Vergennes thought the first conmiission of Mr. Oswald 
sufficient ; he did not think it necessary America should insist 
on a formal acknowledgment. We have intimations of this 
disposition as early as July '79, in the communication of Mr. 
Gerard, the French minister to Congress. The unpopularity 
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of that gentleman in this country was supposed to be owing 
to tbe steps he took to induce Congress to renounce the idea 
of a fonnal recognition, together with the right of the fisheries, 
and the boundaries of the Mississippi. 

The American loyalists or refugees, prolonged the war 
by the ill founded accounts they gave the ministers respecting 
the state of parties in America. Indeed, if the British cabi- 
net had been less under the influence of those unfortunate 
kidindttals than of their own officers, the disastrous contest 
with the colonies would certainly have terminated at an ear- 
lier period. It is a remarkable fact that the principal mili- 
tary men, who returned from America, such as General fiur- 
goyne, Lord Comwallis, Sir Wm. Howe, and Sir Henry 
Clinton, expressed opinions unfavourable to a continuation of 
the war. Whether the loyalists had taken arms against the 
United States from an honourable attachment to the mother 
country, or from interested motives, could not, and ought not, 
to affect Jthe question. In considering this subject, it is im- 
possible to go back to the original proposition, whether the 
parent state or colonies first violated the social compact that ' 
held them together, because that is really the point which led 
to the war and terminated in the independence. Neither does 
it signify that the war did not first begin on the part of the 
colonies for independence. Repeated and aggravated injus- 
tice fully warranted that last step, if the first measures of the 
people and of Congress could be justified. The loyalists 
had had the misfortune, or ill luck, to join a cause that had 
failed. Justice did not require that the victorious party 
should make them an indemnity. On the other hand, if the 
mother country had recovered the government of the colo- 
nies, the loyalists would have received an abundant reward, 
both of wealth and honours. All humane persons might 
have felt compassion for their deplorable condition. They 
were objects of pity ; they had lost their country and their 
property. But at the conclusion of the revolution war, the 
American government was not in a condition to extend gra- 
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Utitously bounties to foreigners, as at this time the loyalists 
had unhappily, for themselves, become. It could not pay 
even its own officers and soldiers, much less its nun:erou8 
citizens who had suffered such great losses by the desolations 
of the enemy. Again, " a constitutional" difficulty presented 
itself. The estates of the loyalists had been confiscated 
by the acts of the states, and in numerous instances, had passed 
by the usual legal transfers into the hands of various indivi- 
duals. Congress was not invested by the articles of the 
Union with any power over these local and domestic acts. 
It was a matter exclusively reserved to the internal polity of 
the states themselves. The British insisted with great earnest- 
ness, that full indenmity should be provided for the whole 
body of loyalists. They were at the pains of sending an 
under Secretary of State, Mr. Strachey, to Paris, to urge this 
point. But he made no impression upon the American com- 
missioners. The instruction of the government issued Octo- 
ber 18th, 1780, was precise and positive. 

^^ That with respect to those persons, who have either abandon- 
ed or been banished from any of the United States, since the com- 
mencement of the war, he is to make no stipulations whatsoever 
for their re-admittance, and, as to an equivalent for their property, 
he may attend to propositions on that subject only on a reciprocal 
stipulation that Great Britain will make full compensation for all 
the wanton destruction which the subjects of that nation have com- 
mitted on the property of the citizens of the United States." 

This obstacle delayed the negotiation ; and, at one time, 
great apprehensions were felt, that the objection would be 
&tal. The ministry, some time afler, in a debate on the pro- 
visional articles, declared, the business had come to such a 
pass, that the government had the alternative of continuing 
the war, or of abandoning the loyalists. While the articles 
of the provisional treaty were under discussion, Great Britain 
was still in possession of New- York, Charleston, Penobscot, 
Biiode-Island, Detroit, and the fisheries ; and the surrender of 
these places and rights, was made a condition of compensa- 
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lion to her American subjects. This was a very troublesome 
demand ; but at this difficult crisis, a compromise was effect- 
ed, in itself, perhaps, little more than nominal, considering 
the relation of the confederation to the independent states 
that composed it. This arrangement will be found in the 5th 
article of the treaty. The commissioners were satisfied that 
a treaty was impracticable, without some arrangement re- 
specting the loyalists, though the article is an undoubted de* 
parture firom their instructions. Congress, however, ratified 
the whole instrument, by an unanimous vote. 

The provisional treaty was signed at Paris, the 30th Novem- 
ber, 1782, — on the part of America, by Messrs. Franklin, 
Adams, Laurens and Jay, — and, on the part of Great Britain, 
by Mr. Richard Oswald, Lord Shelbume being still at the 
head of affairs in that country. The preliminary articles, be- 
ing ratified, within the term specified, by the respective go- 
verments, the definitive treaty of peace, sqbstantially a copy 
of the provisional one, was signed, — for America, by Messrs. 
Franklin, Adams and Jay, — and for England, by Mr. David 
Hartley, at Paris, the 3d September, 1783.* This treaty was 

* We insert in a note the important articles of the dtfini/Uvt treaty, 
with a reference to the others. The boundaries, on the east, north and 
north-west, are not entirely defined to this day, though in amicable 
progress : — 

**Art. 1. His Britannic Majesty acknowledges the said United 
States, viz. New Hampshire, Massachusetts Bay, Rhode Island and 
Providence Plantations, Connecticut, New York, New Jersey, Penn- 
sylvania, Delaware, Maryland, Virginia, North Carolina, South Caro- 
lina, and Georgia, to be free, sovereign and independent states ; that 
he treats with them as such ; and for himself, his heirs and successors, 
relinquishes all claims to the government, propriety, and territorial 
rights of the same, and every part thereof. 

'' Art. 2. And that all disputes which might arise in future, on the 
subject of the boundaries of the said United States, may be prevented, 
it is hereby agreed and declared, that the following are aiid shall be 
their boundaries, viz : — from the north-west angle of Nova Scotia, viz. 
that angle which is formed by a line drawn due north from the source 
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ttnanimously ratified by Congress, on the 14th of February, 
1784. And, on the same day, they unanimously issued a re* 

of Saint Croix river to the highlands; along the said highlands which 
divide those rivers that empty themselves into the river St. Lawrence, 
from those which fall into the Atlantic ocean, to the north- westernmost 
head of Connecticut river ; thence down along the middle of that ri- 
irer, to the forty-fifth degree of north latitude ; from thence, by a Hne 
due west on said latitude, until it strikes the river Iroquois, or Catara- 
qny ; thence along the middle of said river, into lake Ontario, through the 
middle of said lake, until it strikes the communication by water between 
that lake and lake Erie ; thence along the middle of said communica- 
tion into lake Erie, through the middle of said lake, until it arrives at 
the water communication between that lake and lake Huron ; thence 
along the middle of said water communication into the lake Huron * 
dience through the middle of said lake to the water communication 
iMtween that lake and lake Superior ; thence through lake Superior, 
uorthward of the isles Royal and Phillpeaux, to the Long Lake ; thence 
through the middle of the said Long Lake, and the water communica- 
tion l)etween it and the lake of the Woods, to the said lake of the 
Woods ; thence through the said lake to the most north-western point 
thereof, — and from thence on a due west course to the river Missis- 
alppi ; thence by a line to be drawn along the middle of the said river 
Mississippi, until it shall intersect the northernmost part of the thirty- 
first degree of north latitude. South, by a line to be drawn due east 
from the determination of the hne last mentioned, in the latitude of 
thirty -one degrees porth of the equator, to the middle of the river Apa- 
lachicola, or Catabouche ; thence along the middle thereof to its junc- 
tion with the Flint river ; thence straight to the head of St. Mary's 
river ; and thence down along the middle of St. Mary's river to the 
Atlantic ocean. East, by a line to be drawn along the middle of the 
river St. Croix, from its mouth, in the bay of Fundy, to its source, and 
from its source, directly north, to the aforesaid highlands, which divide 
the rivers that fall into the Atlantic ocean from those which fall into the 
river St. Lawrence : comprehending all islands within twenty leagues of 
any part of the shores of the United States, and lying between lines 
to be drawn due east from tlie points where the aforesaid boundaries 
between Nova Scotia on the one part, and East Florida on the other, 
shall respectively touch the bay of Fundy, and the Atlantic ocean ; 
excepting such islands as now are, or heretofore have been, within the 
limits of the said province of Nova Scotia. 
"Art. 3. It is agreed, that the people of the United States shall con- 
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GonuiieiiditMHi to the states in pursuance with the stipulations 
of the 5th article. Hostilities ceased, by proclamation, in April 

tmue to eqjoj unmolested the right to take fish of every kind, on the 
Grand Bank, and on all the other banks of Newroundlaud ; also, in the 
gnif of St. Lawrence, and at all other places in the sea, where the in- 
liabjtaiits of both countries used, at any time heretofore, to fish ; and 
also, that the inhabitants of the United States shall have Hberty to taka 
fish of eTery kind, on such part of tlie coast of Newfoundland as Bri* 
tiih fishermen shall use ; (but not to dry or cure the same on that ial^ 
and ;) and also on the coasts, bays, and creeks, of all other of his Bri- 
tannic Majesty's dominions in America ; and that the American fish- 
ermen shall have liberty to dry and cure fish in any cf the unset- 
tled bays, harbours, and creeks of Nova Scotia, Ma^j^dalen Islands, and 
Ubrador, so long as the same shall remain unsettled ; but so soon as 
the same, or either of them shall be settled, it shall not be lawful for 
the said fishermen to dry or cure fish at such settlement, without a 
previous agreement for that purpose, with the inhabitants, proprietors^ 
or possessors of the ground. 

** AsT. 4. It is agreed, that creditors on either side, shall meet with 
no lawful impediment to the recovery of the full value, in sterling mo- 
ney, of all bona fide debts heretofore contracted. 

^ AaT. 5. Congress to recommend to the states to provide for the 
restitution of confiscated estates, &c. Twelve months allowed to cer- 
tain persons to endeavour to recover their estates, 6lc. Congress to 
recommend to the states a re-consideration of their laws concerning 
confiscations, &c. Persons having an interest in confiscated lands, to 
to meet with no lawful impediment in the prosecution of their just 
lights. 

^ Art. 6. Confiscations and prosecutions to cease, &c. 

" Art. 7. Firm and perpetual jieace ; prisoners to he released ; ne- 
groes not to be carried away ; armies and fleets to be withdrawn ; ar- 
chiTes, records, &c. to be restored, &c. 

" Art. 8. The navigation of the river Mississippi, from its source to 
the ocean, shall forever remain fn*e and o(»en to the subjects of Great 
Britain, and the citizens of the United States. 

** Art. 9. In case it should so happen, that any place or territory, 
belonging to Great Britain, or to the United States, should hare beMi 
conquered by the arms of either, from the other, before the arrival of 
the said provisional articles in America, — it is agreed, that the ssme 
shall be restored without difiiculty, sad without requiring any eoni- 
pensation.'' 
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of the preceding year. The British minister refused to insert 
an article into the treaty, on the subject of commerce. 

The boundary of the United States, established by this 
treaty was, with the exception of the north-west portion, pre- 
cisely in conformity with the instructions of Congress of 
August, '79. America succeeded to the territorial rights of 
the British king, a principle distinctly and publicly announ- 
ced, and of infinite value in subsequent negotiations with 
Spain. The instructions of '79, would have deprived this 
country of the use of lake Superior, whereas the treaty boun- 
dary included the navigation of all the lakes. A greater ex- 
tent of territory, also, fell into our hands. The English were 
desirous of holding all the territory described by the Quebec 
bill of '74. Canada, by that instrument, was bounded south 
by the Ohio, and thence, due west to the Mississip ;i. This 
boundary, of course, included all the lakes, the present states 
of Ohio, Indiana and Illinois, and the territory of Michigan, 
and of the north-west. The Quebec bill was one of the 
grievances of which the colonies complained, and is alluded 
to in the declaration of independence. But this proposition 
was at once rejected. The British commissioner stipulated, 
with great care for the free navigation of the Mississippi. A 
very wrong estimate appears to have been formed, by his go- 
vernment, of the value of this privilege. The English fur 
companies had hunting grounds about its source ; but its 
mouth was, at that time, in the possession of Spain, — and, 
from the 45th degree to the Gulf of Mexico, England did not 
own a foot-hold upon its banks. The navigation could have 
been valuable, only on the expectation of coming again into 
possession of West Florida ; though, by treaty, it still remain- 
ed in the hands of Spain. The English government seemed 
to have had hopes of this acquisition ; as a separate article, 
never communicated to France, was introduced into the pro-- 
visional treaty, to meet that change of territorial right. But, 
according to appearances, in '82, the British might as well 
have stipulated for a right to navigate the Rhine, or Rhone. 



T&CATT OF '83 WtTH CFOLAND. 176 

The geography, about the sources of the Mississippi, was lit* 
tie understood in those days ; and the stipulations, on this 
head, were made in the dark by both parties. It is now as- 
certained, that the Rritish boundaries of '83 did not touch 
that river. They would, therefore, have had a right to have 
gone through the territories of the United States, for the stipa* 
lation of navigation was an unconditional one. One remark na- 
turally forces itself upon us at this time. England and America 
divided, in this treaty, a vast extent of territory, which, to say 
the least, was entirely unknown to both, and was inhabited 
by tribes of savages, certainly uncivilized, but independent, 
and who had never fallen under the dominion of either 
country. America preserved her original right in the fisheries, 
and such territorial rights as belonged by charter to the colo- 
nies. The north-west boundary was a matter of great embar- 
rassment ; but it is obvious, at once, that the proposition to 
bring the British boundary down to the Ohio, and to settle 
the loyalists in the Illinois, would have led to serious and im- 
mediate difficulties. 

We are not aware, that the right of any nation to the 
fisheries was formally recognized, till the treaty of Utrecht, 
in 1713. The 13th article of this treaty ceded Newfound- 
land, with the adjacent islands, to Great Britain ; Cape Bre- 
ton, with the other islands situated in the mouth and in the 
gulf of St. Lawrence, together with the right of taking 
and curing fish on the coasts of Newfoundland, from Cape 
Bonavista, on the eastern side, to the northern extremity of 
the island, and tl^ence down the west coast to Point le 
Riche, were reserved to France. The treaty of Paris, of '63, 
made some alterations in this arrangement; though Newfound- 
land, itself, remained as in 1713. But the French were re- 
stricted from fishing in the gulf of St. Lawrence, within three 
leagues of the British coasts, and fifteen of Cape Breton. They 
retained the small islands of St. Pierre and Miquelon, with 
the right of keeping a military post on them. Spain, by the 
ISth article of the same treaty, renounced, in favour of Great 
Britain, her right of fishing in the neighbourhood of New- 
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fimndlftnd. It therefore happened, when the revolution war 
liigaiiy that the most valuable fishing grounds and privileges 
were in the possession of England, and of her subjects in 
Iforth America. 

Under the different charters defining the powers and extent 
of the New England colonies, or provinces, persons, bom in 
•tty of these governments, were declared to have all the rights 
jmd privileges of natural born subjects. A right of fishing 
'On the coasts was particularly specified ; as well as to build 
mil necessary stages, in places not occupied, for drying and 
curing fish. 

*^ It was their birth-rigrht, as British subjects ; it was their spe- 
cial right, as secured to them by charter ; aad the British Parlia- 
BMDt, itself, could deprive them of it, as they did, only by one of 
those acts which provoked and justified the declaration of iodepen- 
^nce. In March, ^75, Parliament passed ^an act to restrain the trade 
pad commerce of the provinces of Massachusetts Bay, and New 
Hampshire, and colonies of Connecticut and Rhode Island, and Pro- 
▼idence plantation, in North America, to Great Britain, Ireland, and 
the British islands In the West Indies; and to prohibit such provin- 
ces and colonies from carrying on any fishery on the Banks of 
Newfoundland, and other places therein mentioned, under certain 
conditions and limitations.^ In moving for leave to bring in this bill. 
Lord N'orth ^ supported his motion by declaring^ that, as the Ame- 
ricans had refused to trade with this kingdom, it was but just that 
we should not suffer them to trade with any other nation. In par- 
ticular, he said, that the fishery on the Banks of Newfoundland, and 
the other banks, and all the others in America, was the undoubted 
right of Great Britain ; therefore we might dispose of them as we 
pleased. That, although the two houses had not declared all Mas- 
sachusetts Bay in rebellion, they had declared, that there is a re- 
bellion In that province. It was just, therefore, to deprive that 
province of its 6sheries ^ 

^^ In the debates upon this bill, all the abilities and all the elo- 
qoence of both parties, in the British Parliament, were called forth. 
On this bill, Mr. Charles Fox said, ^ that the bill must have been 
calculated to put an end to all that remained of the legislative an- 
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tborlty of Great Britain oyer America. That it mast be iotended 
to show to tlie coionies, that there was no one branch of sapreme 
aialiioriCy, wUeh Parliament might not abuse in snch a manner, as 
to render it reasonable to deny, and necessary to resist it.' Then, 
after fiiamf rating all their preyioos acts of oppression, he added, 
* but the Brltiah legisbtnre is now to convince the Americans, that 
tbh power, thus nsed, may be made by far the most oppressive, 
and worae than any of those they had hitherto denied. He was 
qoite aadafied, that the bill was meant for nothing else, but to ex- 
asperate the colonies into open and direct rebellion.' Mr. Burke, 
parsaing the same idea, and enlarging upon it, applied to the mi- 
mstry, who hrooght forward the bill, the passage from Macbeth, — 

* I am in blood 
Stept in so far, that, should 1 wade no more, 
Returaing were as tedious as go o'er.' 

He said, ^ (hat the scheme was new, and unheard of, in any civl- 
lizeil nation, fo preserve your authority by destroying your do- 
miBiooSi It was rather the idea of hostility between independent 
states ; where one, not being able to conquer another, thinks to 
redoce its strength gradoally, by destroying its trade, and cutting 
off its resources.' On the passage of the bill through the House 
of Lords, there was a protest against it, signed by sixteen peers, 
among whom are the names of Rockingham, Camden, and Fitz* 
William. 

" The natnre of the rights and liberties, consisted in the free 
participation in a fishery. That fishery, covering the bottom of 
the banJcs, which surround the island of Newfoundland, the coasts 
of New England, Nova Scotia, tiie gulf of St. Lawrence, and La- 
brador, furnishes the richest treasure, and the most beneficent, that 
ocean pays to earth, on this terraqueous globe. By the pleasure 
of the Creator of earth and seas, it had been constituted, in its phy- 
sical natnre, ONE fishery, extending, in the open seas around that 
island, to little less than five degrees of latitude from the coast, 
spreading along the whole northern coast of this continent, and in- 
sinuating itself into all the bays, creeks, and harbours, to the very 
borders of the shores. For the full enjoyment of an equal share 
in this fishery, it was necessary to have a nearly general access to 

every part of it. The habits of the game, which it pursues, being 
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to fiur nngratorj, that thej were found, at different periodf, moit 
abundaDt in different places ; sometimefl populating the banks, and 
at others swarming close upon the shores. The latter portion of 
the fishery had, however, always been considered as the most ya- 
loable, inasmuch as it afforded the means of drying and curing the 
fish, immediately after they were caught, which could not be e& 
fecled upon the banks. By the law of nature, this fishery belonged 
to the inhabitants of the regions in the neighbourhood of which it 
was situated. By the conventional law of Europe, it belonged to 
the European nations, which had formed settlements in those 
regions. 

" The continuance of the fishing liberty was the great object of 
the article ;* and the language of the article was accommodated to 
the severance of the jurisdiction, which was consummated by the 
same instrument It was co-instantaneous with the severance of 
the jurisdiction itself; and was no more a grant from Great Britain, 
than the right acknowledged in the other part of the article, — or 
than the independence of the United States, acknowledged in the first 
article. It was a continuance of possessions enjoyed before ; and, at 
the same moment, and by the same act, under which the United 
States acknowledged those coasts and shores as being under a fo- 
reign jurisdiction, Great Britain recognized the liberty of the people 
of the United States to use them for purposes connected with the 
fisheries. As a possession, it was to be held by the people of the 
United States, as it had been held before. It was not, like the lands 
partitioned out by the same treaty, a corporeal possession ; but, in 
the technical language of the English law, an incorporeal heredi- 
tament, — and, in that of the civil law, a right of mere faculty, con- 
sisting in the power and liberty of exercising a trade, places, in 
which it is exercised, being occupied only for (he purposes of the 
trade. Now, the right or liberty to enjoy this possession, or to 
eiercise this trade, could no more be affected or impaired by a de- 
claration of war, than the right to the territory of the nation. The 
interruption to the exercise of it, during the war, could no more 
affect the right, than the occupation, by the enemy of territory, 
could affect the right to that. The right to territory could be lost 

* P6B Treaty. Art. a 
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odIj bj abaodonmeot, or renunciation, in the treaty of peace ; by 
agreement to a new boundary line, — or by acquiescence in the 
occupation of the territory by th^ enemy. The fishery liberties 
could be lost, only by express renunciation of them in treaty ,-*or 
by acquiescence, on the principle that they were forfeited, which 
would have been a tacit renunciation."* 

The treaty of '83 was an instrument of a peculiar chatac- 
ter. It differed in its most essential circumstances from most 
of the treaties made between nations. It was a treaty of par- 
tition ; — a treaty to ascertain the boundaries and the rights of 
the nation, the mother country acknowledged to be created 
by that instrument. Independence was one of the stipula- 
tions made in favour of America by Great Britain, the bounda- 
ries were another, the fisheries a third ; — for the mother coun- 
try asserted equal claims to all these rights or privileges. 
The treaties made by France or Holland with the Utiited 
States before '83, were of a different description. Those 
countries had no pretensions to the government, territories or 
rights of the colonies. And, therefore, America did not seeic 
from them an acknowledgment of her own rights or privileges^ 

The conduct of the American conunissioners, in agreeing to 
the provisional articles without consulting the court of FrancCi 
has never been fiiUy explained. The 8th article of the trea* 
ty of alliance, absolutely, though not in direct terms, forbids 
either party to enter into any negotiations for peace without 
the consent of the other. The instructions given to the con^- 
missioners on this point, were as precis^ and positive as laq- 
guage could make them ; and they were often repeated. We 
shall quote one resolution from the secret journals of Con- 
gress. — '' Resolved, unanimously, that as neither France or 
these United States may of right, so these United States will 
not conclude either truce or peace with the common enemy» 
without the formal consent of their ally first obtained ; and 
that any matters or things, which may be insinuated or as* 

'^ The Fisheries, and the Mississippi. 



180 TBfiATT OP '83 WITH ENGL.AND. 

serted to the contrary thereof, tend to the injury and disho- 
nour of the said states." One of the commissioners, at least, 
was as deeply impressed as Congress with the impropriety of 
making a separate peace ; and as late as January '82, only a 
lew months before the provisional articles were signed, he 
made use of the following emphatic language : — " The Con- 
gress will never instruct their commissioners to obtain a peace 
on such ignominious terms ; and though there can be but few 
things in which I should venture to disobey their orders, yet 
if it were possible for them to give me such an order as this, 
I should certainly refuse the act. I should instantly renounce 
their commission, and banish myself forever from so infamous 
a country." It is impossible to suppose that these sentiments 
were not sincere. At that time it could neither have been 
for the welfare nor the honour of America to have consented 
to such an arrangement. M. de Vergennes had been at great 
puns to inform the American commissioners of the intrigues 
of the English for a separate peace ; and had apparently spo- 
ken with pride and exultation of the readiness and firmness 
with which he had resisted these endeavours. In the first in- 
structions given to Mr. Adams, France having compldned, 
that the commissioner was not directed to consult the French 
court, a resolution was adopted to remove this ground of un- 
easiness. England, as M. de Vergennes declared, in the 
spring of '82, offered France, to induce her to a separate 
peace, the possession of her conquests in the West Indies, 
the suppression of the commissary at Dunkirk, and advanta- 
ges in the East. This proposal was indignantly rejected. 
Uncommon harmony, a mutual good understanding, and a 
ready communication of all important matters, appear to have 
prevailed up to the hour that the preliminaries were signed. 
The negotiation was conducted both on the part of France 
and of the United States, agreeably to the recommendation 
and advice of M. de Vergennes, expressed a few months be- 
fore. Though each nation treated with a separate conmiis- 
sioner, the negotiation was simultaneous, and it was under- 
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Stood that the preliminaries should all be signed on the same 
day. On the 29th of November, Dr. Franklin wrote to M. de 
Yergennes, to inform him, that the provisional articles between , 
Groat Britain and the United States were agreed on. He 
concluded by saying : " To-morrow I hope we shall be able 
to communicate to your excellency a copy of them." The 
next day, the 30th, they were signed. But they were not 
communicated till after the signatures were affixed. The se^ 
parate article respecting Florida was never communicated at 
all. The court of France regarded this proceeding with 
great dissatisfaction ; and the minister soon expressed in bit- 
ter language, the chagrin and mortification he felt at the cic- 
cumstance : — 

^^ I find great difficulty in explaining your conduct and that of 
your colleagues. You have coocluded your prelimioary articles 
without giving us iDforination, though your iostructions partlcularlr 
directed you to take no steps without the participation of the kiof. 
You are going to raise in America hopes of an undoubted peace, 
and we are here in reality ignorant of the state of youp negotiation. 
You are celebrated, sir, for wisdom ; you are acquainted with the 
obligations of society ; you have discharged your duties with ex- 
actness during your life. Do you think that in this business yoo 
have fulfilled those that bind you to the king ? I shall not extend 
my reflections farther. 1 leave them to your own ideas of propri- 

We shall extract part of the letter Dr. Franklin wrote in 
answer to tliese reproaches. We believe none of our readers 
will think it remarkable for its dignity : — 

" Nothing has been agreed on in the preliminaries contrary to 
the interests of Frunce, and no peace is to take place between us 
aqd England, till you have concluded yours. Your observation is, 
however, apparently just, that in not consulting you before they 
were signed, we have been guilty of neglecting a point of biense^ 
ance. But as this was not from want of respect for the king, wheal 
we all love aod honour, we hope it will be excused, and that Xhi 
great work, which has hitherto been so happily conducted, ia to 
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neaiij broof hi to perfection, and is lo glorions to his reign, will 
BOt be mined bjr a single indiscretion of oars. And, certainly, the 
whole edifice sinks to the ground immediately, if yon refuse on 
that account to give as any farther assistance. It is not possible 
for any one to be more sensible than I am, of what 1 and every 
American owe to the Iting, for the many and great benefits and fa- 
voars he has bestowed npon os. All my letters to America are 
proofr of this, all tending to make the same impressions on the 
minds of my countrymen, that I felt in my own. And I believe 
Aat no prince was ever more beloved and respected by his own 
■objects, than the king is by the people of the United States. The 
English, I ju9t now learn, flatter themselves they have already di- 
Tided us. i hope this little misunderstanding will, therefore, be 
liept a perfect secret, and that they will find themselves totally 
Blitaken.*' 

This direct deviation from positive iDstnictions, this appa* 
rent ingratitude and perfidy to a faithful and valuable ally, is 
■oseeptible of a (till and ready explanation. Early in '82, it 
was foreseen that England was not the only country, that 
would present obstacles to a peace, safe and satisfactory to 
the United States. America, now independent, found lier- 
aelf compelled to resist Spain, claiming terf'itory on the one 
hand, and France seeking an exclusive possession of the fishe- 
ries on the other. She had succeeded to the rights, the ad- 
vantageous position, and a portion of the commerce of the 
mother country in the new world ; and undoubtedly France 
and Spain were well aware, that the United States would be- 
come dangerous neighbours on the land, and troublesome 
competitors on the ocean. The American colonies had al- 
ways been so, even vvhile their trade was subject to the con- 
trol and prohibition of Great Britain. But France and Spain 
did not anticipate, that America would either claim, or be 
able to maintain all the former rights of the colonies. They 
entered into the negotiation of '82 with the intention and ex- 
pectation of extorting from England, to the injury of the Uni- 
ted States, some portion of her territory, and a part of one of 
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her most valuable privileges. Both those countries had a 
heavy balance to settle with Great Britain in the new world ; 
and they remembered, with bitterness and mortification, the 
provisions of the two treaties of Utrecht and Paris. 

Spain was the first court that advanced pretensions incom- 
patible with the just and undoubted boundaries of the United 
States^ At the time of Mr. Jay's negotiation in that country, in 
'80, the Spanish minister, Count d'Aranda, intimated an inten- 
tion, on the part of his government, of excluding America from 
territory to the westward of the Alleghany. The pretension 
was in every way ill-founded ; but Spain was a powerful nar 
tion, governed by a Bourbon, in close alliance with France, 
firmly united to that country by a family compact, and an un- 
common identity of views and policy. They had been enga- 
ged in the general war with England, and were engaged in 
the general negotiation at Paris. The ministers oi the two 
Bourbon princes acted upon all occasions in exact concert, 
and would mutually contribute either to depress England, or 
to abridge the new and unconfirmed powers and rights of the 
United States. In truth, to consult France concerning boun- 
daries, was indirectly obtaining the approbation of Spain ; and 
the commissioners had every reason to suppose that latter 
country would never consent to the western frontier, marked 
out in the preliminary articles. The apprehension of meet- 
ing with obstacles in securing this most valuable, nay, indis- 
pensable boundary, acted as a powerful inducement not only 
to hasten the progress of the preliminaries, but as a very jus- 
tifiable pretence for withholding the knowledge of them from 
the court of France. These considerations rendered it inex- 
pedient to communicate, at any period of the negotiation, the 
separate article on the conditional boundaries of West Flori- 
da. The boundaries America sought, were the legitimate 
boundaries of her country ; at least, it ill became Spain to 
contest them. No other country in Europe, but England, 
could possibly claim a right to dictate to the United States 
on the western quarter ; for England, in her original capacity, 




184 fnuuiT OF '85 with knglakd. 

tctatOy owned as lar as the Mississippi. The negotiation 
had taken at this time a very unexpected turn. America and 
England became parties to oppose the aspiring spirit of the 
bouse of Bourbon. Circumstances produced a sudden coali- 
lioB between two nations, engaged for seven years in cruel 
warfare, and which had ended in the final discomfiture of one 
of them. It was for the benefit of both to conclude a peace 
9m speedily as possible, England to lessen the number of her 
•nemies, and America to prevent her former allies firom de-* 
q»oiling her of those rights, her recent enemy had consented 
!• lesign. 

On the side of France, America had much more to fear. 
Bin was disposed to curtail her fishing rights and privileges, 
lo maintain Spain in her pretentions respecting boundariesi 
and to aid England in exacting a compensation for the Toyal- 
wtt* A letter written by M. de Marbois, secretary of the 
FsBDch legation, from Philadelphia, dated March 13th, '82, 
intercepted and decyphered at the time, if it did not give the 
fint intimation of similar designs.in the French court, strength- 
ened, at least, the suspicions before entertained. M. de Mar- 
ftois advised M. de Vergennes to cause it to be intimated to 
the American ministers, " his surprise that the Newfoundland 
fisheries have been included in the additional instructions. 
That the United States set forth pretensions therein, without 
paying regard to the king^s (French) rights, and without consi- 
dering the impossibility they are under of making conquests, 
and of keeping what belongs to Great Britain.* It will be 
better to have it declared at an early period to the Ameri- 
eans, that their pretensions to the fisheries of the great Bank 
are not founded, and that his majesty does not mean to 
support them." These extracts, taken in connexion with the 
obvious policy of the French court, could leave few doubts 

* Mr. Ralph IzzarH, of South Carolina, suggested to Mr. Adams, in 
April 78, that France had formed a design to deprive America of the 
firiieries. 



TREATY OP '63 WITH ENGLAND. 185 

concerning its designs. The commissioners had received 
very precise and positive instructions, on no account to sur- 
render the fisheries.* The importance of this branch of com- 

* This remark requires an explanation. In the instructions to con- 
clude a treaty of peace, an '* equal common right to the fisheries,*^ was 
not made an ultimatum. But on the subject of a " treaty of com- 
merce,'* the following directions were given to the commissioners :-« 
" In order that you may be the better able to act with propriety on 
this occasion, it is necessary for you to know, that we have determin- 
ed, 1st. That the common right of fishing shall in no case be given ap. 
9d. That it is essential to the welfare of all these United States, that 
the inhabitants thereof at the expiration of the war, should continue 
to enjoy the free and undisturbed exercise of their common right to 
fish on the banks of Newfoundland, and the other fishing banks and 
seas of North America, preserving inviolate the treaties between 
France atad the said states. 3d. That appUcation shall be made to his 
most Christian Majesty to agree to some article or articles for the bet-' 
ter securing to these states a share in the said fisheries. 4th. That if, 
after a treaty of peace with Great Britain, she shall molest the citizens 
or inhabitants of any of the United States, in taking fish on the baiAs 
and places hereinafter described, such molestation, being in our opi- 
nion a direct violation and breach of the peace, shall be a common 
cause of the said states, and the force of the Union be exerted to ob- 
tain redress for the parties injured ; and 5th. That our faith be pledge 
ed to the several states, that without their unanimous consent, no 
treaty of commerce shall be entered into, nor any trade or commerce 
carried on with Great Britain, without the explicit stipulation herehi- 
after mentioned. You are, therefore, not to consent to any treaty of 
commerce with Great Britain, without an explicit stipulation on her 
part, not to molest or disturb the inhabitants of the United States of 
America in taking fish on the banks of Newfoundland, and other fish<« 
eries in the American seas, any where, excepting within the distance 
of three leagues of the shores of the territories remaining to Great 
Britain at the close of the war, if a nearer distance cannot be obtained 
by negotiation. And in the negotiation, you are to exert your most 
strenuous endeavours to obtain a neare^ distance to the Gulf of St. 
Lawrence, and particularly along the shores of Nova Scotia^ as to 
which latter we are desirous that even the shores may be occasionally 
used for the purpose of carrying on the fisheries, by the inhabitants of 
these states.** The parties in Congress on the fisheries, appear to 
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merce was well known to them. They saw it was in jeopar- 
dy, and they believed it to be more for the interest of the 
country to adhere to this portion of their instructions, than to 
disobey those that related to the communication of the preli- 
minaries.* 

The French minister was also disposed to unite with 
England in insisting upon a compensation to the loyalists. 
France did not join in the war for the sake of supporting the 
cause of liberty ; nor could the French government regard the 
principles of the American revolution with kindness or confr^ 
dence. It was natural France should feel a greater sympathy 
for monarchical governments, and individuals that maintained 
monarchical principles. When she assisted America, it is 
not at all likely she looked to the kind of government that 
would be established ; but it is most likely she would have 
preferred the establishment of any other than a republican 
6ne; at any rate, there appears to be no inconsistency in 
supposing that France might be desirous that the United 
States should succeed against England, and at the same time, 
think it extremely just that a compensation should be given to 
that portion of the people who had been faithful to their king. 
The preliminaries signed with England contained nothing 
unfavourable to France. England ceded to the United States 
nothing that either France or Spain could under any reason- 
able pretence claim. And it was made a condition of the 
preliminaries that the definitive treaty should not be con- 
cluded till peace was made between England and France. 
Yhe commissioners may have been guilty of a neglect of 

have been equally divided ; at least, the struggle was very long. One 
party could not obtain a majority to induce Congress to give them up, 
nor the other to make them an ultimatum of peace. 

* Congress directed the commissioners to communicate every step 
to the French minister, " ultimately to govern themselves by the ad- 
vice and instruction of the French court." This arrangement actual- 
ly made M. de Vergennes minister plenipotentiary for the United 
Urates. It conimitted their independence and interests to his control. 
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bienseance (to use Dr. Franklin's expression,) but no harsher 
term could justly be applied to their conduct. France set 
the example of disregarding the spirit of concert and mutual 
aid and confidence, enjoined upon the two powers by the 
treaties of amity and alliance. France was secretly using 
her influence, at that time very powerful, in a manner injurious 
to America. The confederation, therefore, was no longer 
under any obligation to adhere to the conditions of the treaty 
of '78. Being opposed, nay deserted, by their ally on tlie 
first approaches of peace, the American commissioners con- 
sidered themselves absolved from obeying the instruction that 
directed them to consult France. Indeed, the silence of the 
French minister in relation to this proceeding, affords aniplc 
justification for their conduct. The only notice of the dissa- 
tisfaction of his government, we have on record, is in tlie 
letter written to Franklin by M. de Vergennes. The minister 
rather intimates there that the commissioners had been guilty 
of an act of indecorum. The letter is severe and reproachful 
in its terms and allusions, but it does not treat the deviation 
as a very serious business, as in reality, it was not. The inter- 
course between the ministers was not interrupted. M. de 
Vergennes sent despatches by the vessel the commissioners 
had engaged to carry a copy of the provisional articles. 
The resident in America entered no protest touching the con- 
duct of the commissioners, nor did he make any complaint 
whatever. The French court appeared to be satisfied witli 
the explanations that were given. We may, therefore, infer 
from these circumstances, either that the government thought 
the deviation quite insignificant, or that there were sufficient 
reasons for it.* These remarks are made for the single pur- 

* When the defiuitive treaty was signed, the English commissioner 
refused to sign it at Versailles. It was therefore signed at Pari:;. 
M. de Vergennes desired the American commissioners to send him an 
express to Versailles when it was done, as he did not choose to sign 
on the part of France till he was sure the American treaty was cout- 
pleted. 
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pose of justifying the American commigsioners. To France 
henelf, America was under great obligations. That country 
had certainly aflTorded very material assistance, especially in 
the supply of arms, money and military stores. These articles 
were furnished at an early period of the war, when they were 
indispensable, and could not have been obtained from other 
countries. In the course of '78, 79, 80, France loaned Ame- 
rica, 8,000,000 on favourable terms. It is unreasonable and 
even ridiculous to enquire into the motives that induced her 
to make the alliance. It is sufficient to say that it was most 
fortunate for America that she could oiler such inducements 
to France as ultimately to lead her into the measure. 

This treaty was exceedingly favourable and honourable to 
America ; and was negotiated by the commissioners with 
uncommon address. They took advantage very successfully 
of the 'ancient jealousy and enmity that existed between 
England and the house of Bourbon. Without entering into 
this fearful war for independence, America obtained an 
acknowledgment of it in the fullest manner, as well as a 
confirmation of the original boundaries of the colonies, and 
a recognition of her rights and privileges in the fisheries. 
She made a much more favourable treaty with Great Britain 
than either Spain or France. In England the treaty with 
America was exceedingly unpopular, and taken together with 
the concessions she was absolutely under the necessity of 
making at the same time to France and Spain, threw the 
ministry into a minority in the first debate in the House 
of Commons. The acknowledgment of the independence 
of this country would have cost any administration their 
places, but the time had come when the colonies must be 
sacrificed, together with the ministry that consented to the 
dismemberment. It was an act of self-devotion to the good 
of their country, and, one may truly say, of the world. On 
the part of Great Britain, it was a treaty to declare the inde- 
pendence of America. The other conditions concerning terr 
ritory and the fisheries, though undoubtedly extorted, followed 
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as necessary consequences. But time has proved that neces- 
sity acted on this occasion the part of good policy. America 
would have been uneasy under any terms that at all abridged 
the freedom and perfect independence of her situation. 
She had become a nation, and she properly and naturally 
required all those rights and privileges, which belong to that 
condition. Great Britain could not have held a hunting 
lodge, or exercised a single franchise within territory or juris- 
diction, once strictly colonial, without awakening immediate 
jealousies or speedily interrupting the peace. 

Before finishing the account of this treaty, it is only neces- 
sary to remark that the commissioners did not succeed in 
making any commercial arrangements. They thought it 
advisable to defer the consideration of that subject, though 
they had already secured one of the principal objects proposed 
in a commercial treaty. The English sought for delay in this 
business ; they were not prepared for the new state of things ; 
they had not determined on what conduct to pursue in regard 
to America; or they might have had hopes that the revolution 
was not thoroughly consolidated. Evidently, an expectation 
was entertained, that the confederacy would dissolve from 
weakness, and that some portion of the wreck would seek 
again the support and union of the mother country ; a senti- 
ment which was universal throughout Europe. 



i 



( 100 ) 



CHAPTER IX. 

' TREATY OF 1794 WITH GREAT BRITAIN. 

CtmfidiraHim no p&wer oner Commerc€^-*Commercial amotntunu 
with Franetj Holiandy Prussia and Sweden — JSTo trade — Trade to 
EngUmd only isnportant one — Depended on an annual act of Parlior 
ment'-^Poliey at variance with Europe — Air. Adorns chosen to St. 
James — First envoy — Well received — England refused to make a 
treaty — Account of violations of treaty of '83— D«6<« — Interest — 
Confederacy dissolved — Hammond^ first envoy to this country — 
Morris — Pinckney — Origin of oppressive acts 6jf belligerents — 
war between France and England — Provisions contraband — Rules 
of neutrality — Danger of a war — Executive appoints Mr. Jay to 
London — Decides question of neutrality — Concludes a treaty — Un- 
popular — Eventually favourable to United States. 

The United States, at the close of the war. of '83, had com- 
mercial treaties with France, Sweden and Holland, but no 
trade with either of tliose countries. The Congress of the 
confederation were not invested with the power to regulate 
commerce, or to levy imposts, and a proposition, made to the 
states, authorizing the government to assess a duty of 5 per 
cent, ad valorem on impcrts, had been rejected. The con- 
federacy was adopted for the purpose of carrying on the war, 
and was, in reality, adapted to few other purposes. The 
excitements of the contest and the necessity of securing their 
independence, supported the people in their hardships. But 
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peace left them, if possible, with still greater hardships, and 
without a single circumstance of excitement. The external 
pressure, that alone had kept the states united, was removed ; 
and at this juncture therov appeared thirteen sovereign, indiH 
pendent governments, bound together nominally in one con* 
federation, each entitled and equally qualified in its own 
capacity to assess taxes, to establish duties and rates of ton* 
nage, and to open or forbid with each other or with foreign 
nations, every species of trade or intercourse. Americai in 
a state of colonization, had been permitted to drive only a 
restricted commerce. The exports were limited to the parent 
country, and to the least valuable markets of Africa, of the south 
of Europe, and to the West Indies ; though the articles termed 
in the navigation and subsequent acts, " enumerated commo- 
dities," were confined exclusively to Great Britain. The 
parallel of Cape Finisterre, the boundary of the trade to the 
north, entirely cut off France, Sweden, and Holland ; coun- 
tries with whom, as we have said, America had commercial 
conventions, but no habits of intercourse. The whole trade 
to Great Britain, her colonies and possessions, (altogether 
the only one of any value at that period,) rested upon the 
precarious tenure of an annual act of Parliament. 

The course of trade, and of every description of commmii"' 
cation with Europe, had formerly been that of a colony. And 
now become independent, the policy of America could in no 
way be made to follow in the same current with that of the 
aations, with whom she was brought immediately to act* 
Those countries were old and hardened in a system of exchi- 
sion and commercial proscription. They held colonies upon 
whom, according to the fashionable doctrines of the day, not 
yet entirely exploded, it was just and proper to impose restric- 
tions for the purpose, to use the emphatic words of the pre- 
amble to the statute 15C!iarIes II. '' of keeping them (the co- 
lonies) in a firmer dependence upon it (the mother country) 
and" rendering '^ them yet more beneficial and advantageous 
to it." On the other hand, the United States having no 
manufactures at home to protect, or foreign possessions, whose 
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trade it was necessary to monopolize, found themselves at 
variance on every point with the systems of the European 
governments. In their earliest instructions, Congress recmn- 
mended the adoption of a very liberal scheme of commerce, 
a system now gradually introducing itself through the world, 
but at the time exceedingly disrelished ancl condemned by 
most of the writers on commerce, particularly Lord Sheffield, 
in a pamphlet, that attracted great notice. And, undoubtedly, 
without the alarm caused in the governments of Europe by 
the French revolution, that led them to consider every reform 
aii innovation, we should already have had a much greater 
freedom of commercial, and, perhaps, also political institu- 
tions in the old world. The commercial regulations of these 
instructions of Congress of '84 differ little from the doctrines 
of the armed neutrality, a short time before that period in high 
repute, but then falling into decay.* 

* The first administration under the constitution was disposed to 
maijitain the same system. We shall quote a remarkable passage 
from a report of the Secretary of State for the year *92. " Instead of 
embarrassing commerce under piles of regulating laws, duties, and 
prohibitions^ could it be relieved from all its shackles, in all parts of 
the world, could every country be employed in producing that which 
nature has best fitted it to produce, and each be free to exchange with 
others mutual surpluses for mutual wants, the greatest mass possible 
would then be produced of those things which contribute to human 
hfe and human happiness ; the numbers of mankind would be increas- 
ed, and their condition bettered. Would even a single nation begin 
with the United States this system of free commerce, it would be 
advisable to begin it with that nation ; since it is one by one only, that it 
can be extended to all. Where the circumstances of either party 
render it expedient to levy a revenue, by way of impost on commerce, 
its freedom might be modifier! in that particular, by mutual and equi- 
valent measures, preserving it entire in all others. Some nations, not 
yet ripe for free commerce in all its extent, might still be willing to 
mollify its restrictions and regulations for us, in proportion to the 
advantages which an intercourse with us might offer. Particularly, 
they may concur with us in reciprocating the duties to be levied on 
each side, or iu compensating any excess of duty by equivalent advan- 



TUEATY OF '94 WITH ENOLAND. 103 

Great anxiety naturally existed in America on the subject 
of commercial intercourse. The commissioners, that made 
the treaty of *83, were empowered, as has already been said, 
to conclude a commercial convention. Thev did not succeed 
in that object ; for Great Britain manifested uncommon reluc- 
tance to take any other step in her diplomatic relations with 
America, than to acknowledge the independence of the coun- 
try. In the meanwhile, the nation rushed into a most ruinous 
commerce with England, that in a short time added infinitely 
to the alarming evils the war and the weakness of the confede- 
racy were daily causing. The very earliest measures were 
adopted, however, by the government to obtain a formal pro- 
tection fbr the trade of the country. On the 1st of May '83, 
ten days only after the ratification of peace. Congress ordered 
a second commission to be prepared for Messrs. Adams, Frank- 
lin, and Jay, or either of them, to enter into a treaty of com- 
merce with Great Britain. But this commission appears to 
have accomplished nothing. 

The commission of 'S3 not having succeeded in concluding 
a commercial convention, John Adams of Massachusetts was 
chosen in February '85 minister plenipotentiary to the court 
of St. James ; the first envoy sent to Great Britain by the Uni- 
ted States ; he was well received by the king and ministry.* 

togas of anotbernature. Our commcrco is certainly of a character 
to entitle it to fkyour in most countries. The commodities we offer 
are either necessaries of life, or materials for manufacture, or conve- 
nient subjects of revenue ; and we take in exchange, either manufac- 
tures, when they have received the lost finish of art and industry, or 
mere huraries. Such customers, too, whose demands, increasing with 
thehr wealth and population, must very shortly give full employment 
to the whole industry of any nation whatever, in any line of supply 
they may get into the habit of calling for from it." 

* We believe the following account may be relied on as an authentic 
vernon of the remarks of the king on the occasion of the interview of 
the American minister : — 

"Mr. 
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Bat -the English government does not appear to have paid 
much attention to America the first five or. six years after the 
peace. They were occupied, entirely, with domestic affairs ; 
-—in renewing their ancient alliances with Holland, Prussia, 
and other governments of the continent, disturbed by the re- 
volution war — in concluding a commercial convention with 
France — in regulating the trade of Quebec and Ireland — and, 
besides the customary topics of India and the catholics, two 
unexpected and very laborious subjects, the establishment of 
a regency, and the impeachment of Warren Hastings, en- 
grossed a great deal of time and deliberation. England, tak- 
ing advantage of the general calm, to repair, as rapidly as 
she could, the disasters of the war, (not, to be sure, prepara- 
tory to the tremendous contest, in which she was about to be 
involved, far more terrible, and in the end fortunate for her, 
than the one from which she had just emerged,) saw America 
struggling, and at one time nearly overpowered, with her own 

** Mr. Adams, according to etiquette, was introduced to the king's clo- 
set, where (* as is usual for foreign ministers') he made a speech to his 
majesty ; in performing which, he was somewhat affected, and when 
he had finished, the king said : — 

" * Sift, — The whole of this business is so extraordinary, that the feel- 
ings you discover on the occasion appear to me to be just and proper. 
I wish, sir, to be clearly understood, before I reply to the obliging sen- 
timents, you have expressed in behalf of the United States. I am, 
you may well suppose, the last person in England, that consented to 
the dismemberment of the empire, by the independence of the new 
states, and, while the war was continued, I thought it due to my sub- 
jects to prosecute that war to the utmost. But, sir, I have consented 
to the independence, and it is ratified by treaty, and I now receive 
you as their minister plenipotentiary ; and every attention, respect, and 
protection, granted to other plenipotentiaries, you shall receive at this 
court. And, sir, as I was the last person that consented to the inde- 
pendence of the United States, so I shall be the last person to disturb, 
or in any way infringe upon, their sovereign independent rights ; and I 
hope and trust, that from blood, religion, manners, habits of inter- 
course, and almost every other consideration, the two nations will 
<*onThiue for ages in friendship and confidence with each oth er.* " 
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domestic difficulties. At this period, it could not be said tho 
American revolution was consununated. Europe, probably, 
supposed this country was destined to go through the agooy 
of a civil war, a condition of society, heretofore a necessary 
consequence of any great change in the form of governmeat. 
But this evil America escaped, eitlier because the country 
was exhausted, or from the character of the people, long ac-* 
customed to self-government, and not bewildered by indepen- 
dence. The interval, from the peace to the establishment of 
the present federal constitution in '89, is properly the second 
period in the history of the revolution, during which all the 
elements of a civil war were consumed in the inefficient but 
harmless conflicts of the confederation with the states. 

The treaty of '83, much as it effected, still left many 
causes of great uneasiness particularly harassing to the Ameri- 
can government and people, and to that portion of the sub- 
jects of the mother country, who had entered into her armies, 
or abandoned the colonies and their cause. The British go- 
vernment took their part, though at first without the appear- 
ance of much zeal or irritation. It sent no minister to Ame- 
rica during the time of the confederation ; refused to agree to 
^any commercial arrangement whatever ; and contented itself 
with the barren but provoking satisfaction of holding, contra- 
ry to the treaty, the north and western ports. To make all 
the objects of Mr. Adams' mission intelligible, it will here be 
necessary to give a brief account of the difficulties in fulfilling 
the terms of the treaty, that arose between the United States 
and Great Britain, and which were only finally removed by 
the treaty, that makes the subject of this chapter. 

The ninth article of the act of confederation and perpetual 
union conferred upon the United States, in Congress assembled, 
the sole right and power of making treaties. This power, 
though limited and specific, is full and perfect in its kind. In 
making treaties, the states did not possess a concurrent juris- 
diction, though a treaty properly made, like any other act the 
Congress were authorized to perform, Yfsa a part of the law of 




106 TREATT OF '04 \TITiI ENGLAND. 

the land. It was a contract with another power competent to 
make such contract. The same body, to whom the confede- 
fation confided the power of making treaties, necessarily pos- 
mmaed the right of explaining, interpreting and enforcing them. 
The states could not make treaties ; they could not judge of 
them. A treaty, when duly ratified, being part of the law, 
all doubts that arose respecting it between individuals became 
siniple judicial questions. There was then in the country no 
ooinrt erected by the confederation. The duty, therefore, of 
inlevpreting and enforcing the provisions of a treaty, under 
the general restriction, just mentioned, fell to the state courts. 
This was the situation and condition of the government ; this 
the extent and nature of its authority in regard to foreign re* 
lations, conferred upon it by the celebrated articles of confe- 
deration and perpetual union. Congress very fiuthfully and 
punctually exercised, in regard to the British treaty, all the 
authority with which it was legitimately invested. On two 
occasions, the first in '83, and again in '87, it unanimously re-r 
eoiwnended to the states, and it could do no more, (the British 
conmissioner was aware of this &ct when the treaty was made,) 
to comply speedily and exactly with that portion of the instru- 
ment that concerned creditors and royalists ; though the arti^ 
cle was no part of the law of the land, for it contained only a 
recommendation. But the states did not yield an immediate 
attention even to the recommendation ; and, in vindication of 
themselves, they said that grievous infractions of the treaty 
were committed by the other party, — that the garrisons were 
not withdrawn with convenient speed, the English still hold- 
ing the posts of Michilimachinac on lake Michigan, Detroit, 
Fort Erie, Oswego and Niagara. Oswegatchie on the St. Law- 
rence, Point au fer and Dutchman's Point on Lake Champlain, 
—that British officers exercised jurisdiction over the country 
in the vicinity of those posts — and that a large body of negroes, 
the property of American citizens, had been embarked at 
New-York against the special remonstrance of the American 
commissioners. Indeed, Lord Carmarthen in a letter, dated 
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February 28, '86 to the American minister, directly admitted 
that the fourth article had been violated ; and fully justified 
the proceeding on the ground, that infractions had been coiii« 
mitted by the Americans, particularly as it respects the reco* 
very of debts. 

But no foundation appears to exist for the charge, at that 
time repeated with great earnestness, and, indeed, one of tbe 
principal sources of complaint on the part of England, that the 
integrity and independence of the American courts were 
obnoxious to reproach. The uprightness of their decisioM 
ean by no means be impeached. There was undoubtedly a 
great popular excitement against British creditors, which in 
the end extended itself to creditors of all descriptions. This 
circumstance deterred some individuals from bringing actions. 
All the evil consequences men feel, who are compelled fironi 
duty or ntuation to pursue unpopular measures, unquestioQ'^ 
ably befell British creditors, just after the peace. They sufier* 
ed all the inconvenience, met with all the delays and obsta- 
cles that a highly heated public sense could oppose to them* 
This was not a violation of any provision of the treaty : it 
was an evil, along with many others, the war had brought 
upon them. But unless the court or the creditor was over- 
awed and arrested in their proceedings by popular tumuItSi 
or threats, or commotions, we are not aware that any infrac- 
tions of the treaty can justly be complained of. Any man 
who undertook to recover his lawful debts immediately after 
the peace, certainly rendered himself exceedingly unpopular. 
This state of things produced a serious rebellion in one part 
of the country. It was also impossible, that the article con- 
cerning the recovery of debts could have been immediatelgif 
fulfilled by the Americans. The distress for money was 
extreme. It had been so for three years before the termina- 
tion of the war. The country rushed instantly, and with great 
avidity, into an extensive foreign commerce, which did but 
increase the mischief. The opposition to paying the foreign 
as well as domestic debts, undoubtedly arose, in a great mea- 



198 TESATT OF '94 WITH ENGLAND. 

suie, from the lamentable, and apparently increasing poverty 
of the people. It was not an opposition by any means direct- 
ed exclusively against the treaty ; but all persons in the situation 
of creditors suffered equally, and for similar reasons. At the 
same time the foreign creditor was more obnoxious to popular 
clamour ; fcH* not only the odium of the war was attached to 
him, but the demands of this class of persons were very great. 
And they were pressed with a zeal which to the debtor ap- 
peared somewhat harsh and unreasonable, though the foreign 
merchant probably felt very differently on the subject. At 
any rate, it is difficult to blame men, who strive to get their 
just debts in the form prescribed by law.* 

* The strict law of nations authorizes the confiscation of debts and 
all other incorporeal things belonging to alien enemies. ( Vatt. vol. ii. 
p. 323.) The modem practice suspends, but does not annul, the right 
of an enemy to a debt. ** It is a principle of law," says Sir Wm. Scott, 
(1 Rol. Rep. 300.) '' that during a state of war, there is a total inability to 
WMFttiii any contract by an appeal to the tribunals of the one country, on 
the part of the subjects of the other. In the law of almost every country, 
the character of an alien enemy carries with it a disability to sue or 
to sustain, in the language of the civilians, a persona standi in judicio. 
The peculiar law of our own country applies this principle with great 
rigour. The same principle is received in our courts of the law of 
nations ; they are so far British courts, that no man can sue therein, 
who is a subject of the enemy, unless under particular circumstances 
that pro hac vice discbarge him from the character of an enemy ; such 
as his coming under a flag pf truce, a cartel, a pass, or some other 
act of public authority that puts him in the kuig^ peace pro hac vice. 

** This short statement sufficiently testifies what is the law on the 
subject of withholding the debt during the war. The following deci- 
sion will evince, what is the law on the subject of restoring the debt 
at the return of peace. A petition came on in the Coun of Chancery 
in the matter of Buussinaker, a bankrupt, praying that the petitioner 
might be admitted to prove, under the commission, a debt which the 
commissioners refused to admit, upon the objection, that the credi- 
tors, applying to prove, were alien enemies. The Lord Chancellor 
explained the distinctions of the law and its principles on this important 
question, whether the right of an alien enemy was destroyed or only 
suspended by war. ' If this,' said his Lordship, * had been a debt, aris- 
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It now remains to speak of interest, another subject of com-' 
plaint, on the part of the British. It was the castom of the 
British merchant before the war, to allow the American one 

ing from a contract entered into with an aUen enemy dwring waff 
it could not possibly stand ; for the contract would be void ; but if the 
two nations were at peace at the date of the contract, though, from 
the time of war taking place, the creditor could not sue, yet the con- 
tract, being originally good, upon the return of peace the right would 
revive : it would be contrary to justice, therefore, to confiscate thui 
dividend. Though the right to recover is suspended, that is no reaaon 
why the fund should be divided among the other creditors. The point 
is of great moment, from the analogy to the case of an action. The^ 
policy of avoiding contracts with an enemy, is sound and wise ; but 
where the contract was originally good, and the remedy is only sus- 
pended, the proposition, that therefore the fund should be lost, is very 
different." ' Great Britain did not meet her colonies in war as she would 
have met an independent European power. Some individuals were 
declared rebels, and a price was set upon their heads in public procla- 
mations. Others, and in considerable numbers, joined the English, 
and waged a cruel warfare against their own countrymen. The nature 
of this contest would, therefore, have justified recourse to extraordinary 
means for carrying it on. A peace to an independent nation, even 
when it is discomfited, seldom costs more than a colony or a few square 
miles of frontier. But peace to the Americans without independence, 
would have been annihilation. If England had succeeded, the laws 
of war would have justified her, not only in punishing the principal 
authors and actors in the scene, but in confiscating their property, in 
levying the expense of the contest upon the colonies, and in subjecting 
them to great disabilities in future. To escape the infinite evils of 
such a deplorable condition, the United States would have found am- 
ple apology in adopting many severer measures than in an ordinary 
war between two independent nations would have been tolerated. 
The estates of the royalists were confiscated. No blame can be 
attached to this proceeding. The same reasoning does not at all 
apply to the *' debts," but different considerations would, perhaps, have 
warranted the confederation in refusing to make provision for them. 
We think, however, that the state legislatures possessed no right 
whatever to annul or confiscate debts due from their own citizens to 
the bona fide enemy or British subject. All the rights and powers 
appertaining to the acts of war, peace or of treaties, were confided to 
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yeir'i credit, and, after the expiration of that time, interest 
was charged. The treaty made no provision for interest; 
it refers only to bona fide debits and they remained in their 
ante bellum state. It rested, therefore, with the courts 
alone, whether interest should be allowed. Wherever it 
entered expressly into the contract, it, of course, was paid ; 
it was part of the bona fide debt. If the government could 
not confiscate the debt, they could not confiscate the interest. 
But in other cases, it was the duty of the jury to judge if war, 
or other circumstances, would justify the withholding of inte- 
rest. The war was one of necessity, and it was thought by 
those who waged it, a just defence of their precious rights. 
It was a measure to which they resorted only in the last 
extremity. During hostilities, the country itself, was not only 
exposed to the very worst evils of that state of things, bat 
was debarred from the whole of its foreign commerce ; it was 
left in a condition of extreme poverty. Should interest, there- 
fore, be allowed on a debt, that could not be paid, not solely 
on account of the poverty of the debtor, but in some degree 
on account of the circumstances that led to that state of 
poverty i Even intercourse between the creditor and debtor 
was forbidden by the acts of the British Parliament. Lord 
Carmarthen said in conversation that, by the construction of 
the law of England, it was high treason in a creditor of Great 
Britain to receive a remittance from his debtor in America 
during the war. In assessing interest, therefore, the circum- 
stances attending the war and the state of the country after 
the peace, might justly be taken into the account, and miti- 
gate the amount allowed. Juries were compelled to exercise 
a discretion in apportioning it. The law, itself, in all coun- 

the United States, in CongrQSs assembled. To confiscate the property 
of an enemy, the subject of a foreign government, is, therefore, an act 
of sovereignty. In regard to an enemy, the states in their separate 
capacities had no sovereignty. The thirteenth part of a nation cannot 
exercise a power, which belongs only to the thirteen parts united. 
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tries and tlie customs of merchants contemplate and exact a 
variety of exemptions. They are all founded in justice and 
common sense, and present an additional reason why such 
cases as are not accompanied with similar conditions or cir- 
cumstances, should not be entitled to equal privileges. We 
confess we are not of the opinion that war necessarily stops 
interest amongst traders or merchants, when for a great num- 
ber of years it has been the custom to allow it ; and if in 
ordinary warfare, it has become the practice of civilized 
people, whatever may be the law of nations, not to confiscate 
debts due to individuals, there appears to be no good reason 
for confiscating the interest, when it is equally the practice of 
such people to allow it in their intercourse with each other. 
Having already gone at greater length into the violations of 
the treaty of '83 than we intended, we shall spare the reader 
the details of the intricate question, which government was 
guilty of the first violation. The correspondence on this 
subject between the two governments was attended with no 
other result than to confirm the parties in their original im- 
pressions. England refused to evacuate the posts till all the 
impediments to the recovery of debts were removed, and they 
refused to pay for the slaves carried oflf by Lord Dorchester on 
the ground that as slaves were personal property by the laws 
of the states, they had the same right to them as to any other 
article of personal property, taken in the course of the war.* 
Mr. Adams still remained at the court of St. James, but no 
progress was made in the negotiation, nor did the British 
government return the customary diplomatic courtesy of 
sending a minister to the United States. Congress again, in 
'87, sent instructions to their minister to conclude a convention 
with England. The substance of part of these instructions 

* Before Bryan Edwards' act of 'QT, to repeal the act making negroes 
'' real assets,'' slaves in all the British West India islands were chat- 
tels ; they were moveables. 

'2i\ 
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was afterwards incorporated into the treaty agreed on by Mr. 
Jay. 

We have now reached the period when the confederation 
was about to be dissolved. In the way of a treaty, nothing 
was done with England by that body after '83, and we shall 
see that that was in reality the last treaty concluded by the 
confederation with any European state. The Federal consti- 
tution was established in '89 with such powers as necessarily 
removed most of the objections made to the confederation, 
though this circumstance does not appear to have produced 
any effect on Great Britain. That government, perhaps, 
thought it prudent to wait till the experiment of the stability 
of the second union was, in some degree, tried. We cannot 
suppose England was still indifferent to a conmiercial ar- 
rangement, though it will readily occur, that just at the same 
moment a revolution was terminated in the new world, ano- 
ther, that led to a more immediate and extensive temporary 
derangement of society, broke out in one of the most accom 
plished nations of the old. It seemed doubtful in which of 
these revolutions Creat Britain was most interested. 

Mr. Adams, having been elected Vice President under the new 
constitution, left London, and was succeeded in that mission 
in '89, by Gouverncur Morris of New Jersey, as commissioner. 
In the course of '91, Mr. George Hanmiond arrived in this 
country, as minister plenipotentiary from Great Britain. Mr. 
Hammond was the first diplomatic agent sent by England to 
Amerif i, but he was not provided with powers to conclude a 
definitive arrangement. He was merely authorized to discuss 
and adjust the principal points, preliminary to a final settle- 
ment. This limited power was matter of just complaint. 
Negotiation on this side the Atlantic was, however, attended 
with no better success than on the other. In '92, Thomas 
Pinckney, of South Carolina, was appointed Minister Plenipo- 
tentiary to Great Britain. This period is rendered exceed- 
ingly important in the diplomatic history of the country by 
the extraordinary condition of Europe. It was the beginning 
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of a system of blockades, and oppressive acts committed by 
the belligerents, that, together with incalculable mischief to 
the trade of the United States, inflicted a serious wound upon 
the prosperity of the country, and in the end led, after an in- 
terval of nearly twenty years unprofitable negotiation, to a 
war with Great Biitain. We shall confine ourselves in this 
chapter solely to the proceedings of that government ; the 
public acts of France having already been mentioned in their 
proper place. 

In the spring and summer of '93, Great Britain, Russia, 
Spain, Prussia, and the emperor of Germany, made a treaty 
for the purpose, ainong other things, of shutting their ports, 
" and prohibiting the exportation of all military or naval 
stores, corn, grain, and provisions from their ports, for the 
ports of France." They further engaged, " to take all other 
measures in their power for injuring the commerce of France," 
to unite all their efforts " to prevent other powers, not impli- 
cated in this war, from giving, on this occasion of common 
concern to every civilized state, any protection whatever, di- 
rectly or indirectly, in consequence of their neutrality, to the 
commerce or prosperity of the French, on the sea or in the 
ports of France." The only one of these powers, possessing 
at all the means of executing this treaty on the ocean, was 
Great Britain. And whether in retaliation of the French or- 
der of May 9tli of the same year, or for purposes mentioned 
in the treaty above referred to, that government issued, on the 
8th of June '93, additional instructions to all public and pri- 
vate armed vessels under its flag. We shall give the sub- 
stance of this order : — 

^^ It shall be lawful to stop and detain all vessels loaded wholly, 
or in part with corn, flour, or meal, bound to any port in France, 
or to any port occupied by the armies of France, and to send then^ 
to such ports as shall be most convenient, in order that such com, 
meal, or flour maybe purchased on behalf of his majesty's govern- 
ment, and the ships be released after such purchase, and after doe 
allowance for freight, or that the masters of such ships, on giving 
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doe security, to be approved of by the court of admiralty, be per- 
mitted to proceed to dispose of their cargoes of com, meal, or 
floor, ID the ports of any country in amity with his majesty.'' 

A question immediately arose on this instruction, not only 
whether provisions iivere contraband of war at all, but whe- 
ther the doctrine could be applied to a whole country, parti- 
cularly one of the extent of France. This discussion, in the 
actual circumstances of the United States, whose exports at 
that period consisted so much in the produce of their own 
soil, assumed an uncommon degree of importance. The ar- 
ticles, heretofore laid down as contraband of war, were not 
numerous. In most treaties they are s[>ecifically enumera- 
ted, and by most writers on the laws of nations, have been 
confined to the particular object of carrying on war, — such 
articles as come under the general denomination of military 
stores. These have increased in number as the art of war has 
become more perfect. But the number and quality depend 
on conventional law, and not on the primitive laws of nations. 
Neither does the interest or policy of nations indicate contra- 
bands with certainty ; for the^policy of nations is seldom per- 
manent. On the other hand, treaties contain only the regula- 
tions of states that are parties to them. Then it is to be ob- 
served, that treaties of an ancient date do not mention specifi- 
cally merchandize that shall be denominated contraband. 
But, from about 1650,* there are, we believe, few treaties on 
commerce and navigation, which do not prohibit the carrying 
of military or warlike weapons to a port or town of the ene- 
my of one of the contracting parties. This prohibition had 
become, by this time, matter of very general intcr-national 
law, and was introduced in a variety of shapes and under nu- 
merous modifications. It is evident that provisions were ear- 
ly made a subject of conventional law. This fact is at once 
ascertained by examining the collection of treaties. But it is 
equally evident that they are far, indeed, from being placed 

* Martens. 
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on the same footing as military or naval stores, though in the 
celebrated treaty of Utrecht, in 1713, between France and 
England, " naval stores even were declared free of war." On 
this occasion the conduct of England, both on account of her 
power on the ocean, and as having been the author of the in- 
structions of June 8th, is particularly worthy of notice. We 
have treaties on record between that state and the United 
Provinces in 1645, — with France in 1667 and 1608, — ^with 
Spain in 1713, — witli Denmark in 1783, — and with Russia in 
1804, — ^peculiarly the last act of the second armed neutrality, 
in which provisions are by name excluded from the list of con- 
traband.* The authority of England is, therefore, in itself 
suflicient to prove that provisions are not rigidly contraband 
by conventional law. In the ordinary incidents of war, pro- 
visions form only an article of trade, — a very important one, 
it is true ; but there would seem to be almost as much pro- 
priety in declaring three-fourths of the whole trade of neu- 
trals contraband of war. Every commodity employed in the 
manufacture of clothing may, on the same ground, be declar- 
ed a contraband. Indeed, such is now the perfection of the 
art of war, such a vast variety of articles now enter into the 
proper disposition of a military armament, we know not what 
limit could be assigned to this description of merchandize. 
We are well aware that contrabands cannot be specifically de- 
fined with such distinctness in treaties as to meet all possible 
cases. 

^^ The catalogue of contrabands," says Sir William Scott, ^' has 
varied very much, and, sometimes, in such a manner as to make it 
very difficult to assign the reason of the variations, owing to par- 
ticular circumstances, the history of which has not accompanied 
the history of the decisions." But the de6nition appears broad and 
liberal enough, that an article is contraband of war, which can im- 
mediately be employed for the purposes of war. ^' The king hav- 
ing, by his prerogative, the power to promulgate who are his ene- 
mies, is bound to watch over the safety of the state ; he may, tbere- 

* Martens. 
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fore, make new declarations of contraband, when art icle? come into 
use, as implements of war, which were before innocent ; this is 
not Che exercise of discretion over contraband ; the law of nations 
prohibits contraband, and it is the wus bellici^ which, shifting from 
time to time, make the law shift with them. The greatest diffi- 
culty seems to have occurred in the instance of provisions, which 
have not been held universally contraband, though Vattel admits 
that they become so on certain occasions, when there is an expec- 
tation of reducing the enemy by famine. In modern times, one of the 
principal criteria adopted by the courts for the decision of the 
question, whether any particular cargo of provisions be confiscable 
as contraband, is to examine whether those provisions be in a rude 
or in a manufactured state. For all articles, in such examinations, 
are treated with greater indulgence in their native condition, than 
when they are "Wrought up for the convenience of the enemy's im- 
mediate consumption/' 

Latterly the practice, when asserted at all, has been un- 
doubtedly a more mitigated one, a certain proof the bellige- 
rent was not wholly confident of his right to confiscate. The 
belligerent has exercised the right of pre-emption only, — a 
right of purchase, with a reasonable compensation to the in- 
dividual, whose property has been diverted by the act of the 
belligerent, fi'om its original destination. This is a less evil 
than absolute confiscation, but is attended with great incon- 
venience and distress to the neutral. Separate from the cir- 
cumstance of having the cntcrprize disturbed or defeated, the 
neutral is compelled to accept such a price for his provisions 
as the belligerent may choose to allow. If the belligerent 
believes he is exercising a just right of war in arresting the 
neutral, he may, on the same presumption, refuse to allow 
such a price as the market of the port to which he was bound 
might indicate. That would probably be a very high price, 
caused by great suffering, perhaps even famine. Still, the con- 
sideration of this price may be the only thing that induces the 
neutral to undertake the voyage. Another difficulty will 
arise concerning the character of the port to which the vessel 
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is bound. This should justly have great weight on the charac- 
ter of the cargo. The port may be one of general commerce, 
and the provisions may not be intended for military uses. 
Still the cargo is at the mercy of the belligerent, and whether 
subject to the right of pre-emption or that of confiscation, the 
belligerent will exercise his discretion in judging. 

This is the right of pre-emption, considered as applied to 
a single port or station. But in the instructions of the 8th of 
June, provisions bound to any port of a vast territory, were 
held subject to the same right on the part of the belligerent. 
There can be but one ground for asserting this right, — a well 
founded expectation of reducing a whole country to terms by 
means of famine. This idea was formerly very general, but 
after the experience of the last thirty years, few persons, we 
presume, imagine it is now practicable to starve an entire na- 
tion. The experiment has failed even in relation to small 
islands. As it respects the particular state against which the 
instructions were directed, no undertaking could be more ex- 
traordinary or visionary ; one of the richest, best cultivated, 
most fertile, and most extensive countries of the old world, 
with a large population, exceedingly temperate and indus- 
trious, surrounded by other countries equally fertile and 
productive, — a country, too, where provisions have always 
been remarkably cheap, and in which, at the very moment 
the order was issued, bread, and every article of food, was 
cheaper than in England.'^ We need not say, that in such a 
situation it would have required a great many years to have 
reduced France to reasonable terms of j>eace. France was 
in greater danger of famine in 1709 than in '93. But Great 
Britain did not then think it worth while to resort to the ex- 
I>edicnt of declaring provisions contraband. It was, undoubt- 
edly, a new operation in war to starve 30,000,000 of people, 
men, women, and children. The English government, more- 

* The order comprehended only com, meal, and flour, subject to a 
riffht of pre-emption. Rice was excluded. 
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over, protested against this doctrine when Frederick IV., king 
of Denmark, undertook to put it in practice against Sweden. 

The provisions shipped for France at the beginning of the 
revolution, were in the accustomed course of trade. The 
United States, even now an agricultural nation, were at that 
time vastly more so in proportion to their wealth. The pro- 
vision trade, in any shape, was of great moment ; and, in the 
most favourable point of view, it was the exercise of uncom- 
mon power in a belligerent to disturb and control so impor- 
tant a branch of the commerce of a neutral. America, it is 
true, had no commercial treaty with Great Britain. She had 
no treaty in which contrabands were enumerated, though in 
the treaties made with France, Holland, and Sweden, not an 
article had been added to the catalogue of contrabands, and 
in the convention with Prussia, military stores were not even 
forfeited. 

Though exceedingly urged and solicited by the United 
States, Great Britain made no alteration in her maritime sys- 
tem. Indeed, we may truly say, that she manifested no other 
friendly feeling than resulted from the barren act of exchan- 
ging a minister. This was done late in the negotiation ; and 
it appeared, that the individual employed in the business, was 
merely to conduct a correspondence that led to a vast deal of 
mutual reproach and recrimination between the two govern- 
ments. From that year to the signing of the treaty, Great 
Britain issued various additional orders and instructions under 
the dates of Nov. 6, '93, Jan. 8, '94, Jan. 25, March 18, and 
August 18, '94.* One of these instructions involved a prin- 

* " 1793, November 6th. The British commauders were directed to 
detain all neutral vessels ladeu with the produce of the French colo- 
nies, and all vessels carrying provisions or other supplies to said colo- 
nies." 

" 1794, January 8th. The order issued on the 6th of November, 
1793, was revoked, new regulations were adopted, pursuant to which, 
all vessels laden with merchandise of the French West India colonies, 
and going from the said colonics to any port in Europe, were brought 




TREATY OF '94 WITH KNULAND. 209 

ciple in maritime law, extremely pernicious to neutral coun- 
tries, owning a great tonnage, — a principle fatal to the carry- 
ing trade, and one that had not been revived to a great extent 
since 1756. In that year it was first generally established, 
and is now commonly known by jthe title of the rule of the 
war of '56. The rule forbids neutrals to carry on in time of 
war, a trade that was interdicted to them in time of peace* 
This definition comprehended the whole and the strict right 
claimed by the belligerent. Relaxations of it have at differ- 
ent periods taken place, particularly in the year preceding the 
treaty signed by Mr. Jay. We have inserted those relaxa- 
tions in a note, intending, hereafter, to enter at large into an 
examination of the rule itself. 

in for adjudication. Vessels laden with merchandise, as aforesaid, 
were ordered to be brought in, to whatever port they might be bound ; 
provided the merchandise was the property of any French subject. 
All vessels attempting to enter the blockaded ports of said colonies 
were seized, and all such as had on board naval and military stores, 
bound to their ports, were brought in for adjudication." 

'<1794, January 25th. The instructions issued on the 8th instant, 
were revoked. In future, all vessels, laden with the produce of any 
island or settlement belonging to France, Spain, or the United Provin- 
ces, and coming directly from any port thereof to any port in Europe, 
not being a port of Great Britain, nor a port of that country to which 
such ships, being neutral ships, belonged, were brought in for adjudi« 
cation. All vessels, having on board the property of the subjects of 
the enemies' countries aforesaid, to whatever port they might be boundf 
were directed to be brought in as aforesaid. All vessels attempting to 
enter the blockaded ports aforesaid, and all such as had on board mili- 
tary or naval stores, were seized and brought in." 

*< 1794, March 18th. The French West India Islands were declared 
to be in a state of blockade." 

** 1794, August 18th. The instructions dated 8th June, 1793, were 
revoked. Henceforth all ships laden with com, flour or meal, destined 
for French ports, were brought in for adjudication, without any pur- 
chase of their cargoes being made on behalf of the British government." 

This concludes the list of orders or instructions to the treaty of '94 .n 

27 
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The people of the United States were at this period UDCom- 
monly excited. A strong disposition, very naturally awaken- 
ed by the French revohition, developed itself to form an alli- 
ance with France. Relieved from the pressure of their own 
domestic difficulties and embarrassments, and their indepen- 
dence secured beyond the possibility of danger, all the pas- 
sions of the people were left free to indulge in the most ex- 
aggerated sympathy for the progress of the French revolution. 
Every circumstance, to excite the deepest concern of a whole 
nation, existed, with remarkable emphasis, in this case. The 
Americans regarded that event, not only with the eager feel- 
ings and profound interest of propagandists— of the authors 
of a new political faith, but with the sincere affection and in- 
tense anxiety of brethren, viewing, at a distance, the struggle 
and sufferings of a people, to whom they were themselves 
most recently under great obligations, now contending in 
mortal combat for liberty and life. For more than twenty 
years, America had been in a state of extreme agitation ; all 
the different passions, of which man is susceptible, had been 
brought into constant and intense action ; at one time direct- 
ed to the disasters and devastations of war, then absorbed by 
a contemplation of the poverty and miseries and real dangers 
of the country, finally at peace ; and, at last, engaged in a 
discussion of the abstract provisions of a constitution, which 
will be accompanied in history with the unrivalled praise of 
presenting the fullest development, yet known, of the virtues 
and faculties of man. Every motive to domestic excitement 
had ceased, and, before men had time to fall into the quiet, 
soothing habits of regular, uniform industry and occupation, 
the whole violence of all their passions was suddenly again 
roused and concentrated upon the French revolution. 

The feeling of hostility towards England was extreme. 
Her commercial regulations exceedingly aflected the trade 
of the country ; and, while none of the old grievances were re- 
moved, complaints were made of the dangerous conduct of the 
.Indians under English influence. On tho other hand, the Bri- 
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lish government represented, in very strong terms, the indul- 
gence shown to French privateers, in allowing them to be 
equipped, and of their actually capturing British vessels in 
the waters of the United States-r-of permission being granted 
to sell prizes in our ports — and of the difficulties, with which 
creditors, under the treaty, were assailed. But the conduct of 
the American government, at this period, is now justly matter 
of unqualified applause, both at home and abroad. It has 
been mentioned by foreign statesmen with signal commenda- 
tion.* It preserved the honour of the country ; manifested 
the entire independence and impartiality of the administra- 
tion; and, by maintaining a Condition of neutrality, obtained 
that vast and most lucrative commerce, which may justly be 
said to have been the foundation of the uncommon wealth 
and prosperity, by which the United States are now distin- 
guished. 

In the spring of '93 France declared war against England 
and Holland. America had treaties of amity with these pow- 
ers. That with France, made in '78, did not materially differ 
from the common treaties ; but the treaty of alliance, signed 
the same day, is of an unusual character. The first ten arti- 
cles of that instrument undoubtedly relate to the actual war 
between America and England, or such other war between 
France and England, as should grow out of the " alliance." 
The eleventh article is a mutual guarantee of possessions and 
sovereignty " from the present time and forever."f And the 
twelfth is a further confirmation of the construction of the ele- 
venth. Some remarks on this subject will be found under the 
head of France, title " Convention of 1800." — A part of the Ca- 
binet considered this article as applying, altogether, to a de- 
fensive war. Separate from the very great difficulty of de- 
fining a defensive war, there appears to be no provision in 

* We particularly refer to a speech .made by Mr. Canning in the 
House of Commons. 

t See Treaty — second chapter. 
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the article itself, to warrant that interpretation. It is a simple 
guarantee, in very brief, plain language, of the *< present pos- 
sessions or such as should be acquired by the peace." The 
article does not guarantee possessions that shall be made by 
conquests in future wars. ' But whatever may be the legiti-' 
mate construction of this celebrated treaty of alliance, we have 
only in this place to remark, that the government regarded it 
as involving an obligation on their part impossible to fulfil. 

Soon after the state of war in Europe was known, the Presi- 
dent issued a proclamation,* enjoining a strict neutrality on 
atl the citizens, and declaring that the government would not 
fNTotect from confiscation such articles as were deemed contra- 
band by the ^^modem usage ofnatiansJ" The government, how- 
ever, determined to receive a minister from the French republic, 
though the treaty of amity made with Louis XVI. led to em- 
barrassments on this subject, as well as the existence of a re- 
gency consisting of certain members of the late royal family 
of France. But it may well be a question, how far it is incum- 
bent upon nations to adhere to the provisions of treaties, made 
with a government that has been dispossessed. Though na- 
tions should only be discharged in the last extremity firomthe 
obligations of treaties, when solemnly made, they are required 
by public law to recognize new governments as soon as it is 
evident they are able to maintain their own independence, 
and system of internal or municipal law. This is done for the 
welfare and security of society.f 

* See before, tifle " Convention of 1800." 

f We publish in this place the rules of neutrality, established by the 
government, and sent in instructions to its Custom House officers. 

''1. The ori'xinal arming and equipping of vessels in the ports of the 
United States by any of the belligerent parties for military service, of- 
fensive or defensive, is deemed unlawful. 

"2. Equipments of merchant vessels by either of the belligerent par- 
ties in the ports of the United States, purely for the accommodation of 
them as such, is deemed lawful. " 3. Equipments 
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The Executive was resolved, not only to maintain its neu* 
tra] position, but the hope of concluding a commercial ar- 
rangement with one of the great belligerents was not entirely 
abandoned. The dispatches and advices, received from Eng* 
land, indicated a wish, on the part of that government, not to 
drive this country into a war ; at any rate, it was desirable tp 
ascertain, beyond a doubt, the dispositions of the British mi- 
nistry,— and either to remove the causes of the quarrel then 

'<3. Equipments in the ports of the United States of vessels of war, 
in the immediate service of the government of any of the belligerent 
parties, which, if done to other vessels, would be of a doubtful naturOi 
as being applicable either to commerce or war, are deemed lawful ; ex- 
cept those which shall have made prize of the subjects, people, or pro- 
perty of Franc^ coming with their prizes into the ports of the United 
States, pursuant to the 17th article of our treaty of amity and com- 
merce with France. 

'< 4. Equipments in the ports of the United States, by any of the par- 
ties at war with France, of vessels fitted for merchandise and war, 
whether with or without commission, which are doubtful in their na- 
ture, as being applicable either to commerce or war, are deemed law 
ful ; except those which shall have made prize, &c. 

" 5. Eqiupments of any vessels of France, in the ports of the United 
States, which are doubtful in their nature as being applicable to ccmb- 
merce or war, are deemed lawful. 

"6. Equipments of every kind in the ports of the United States of 
privateers of the powers at war with France, are deemed unlawild. 

'*7. Equipments of vessels in the ports of the United States, which 
are of a nature solely adapted to war, are deemed unlawful ; except 
those stranded or wrecked, as mentioned in the 16th article of ouc 
treaty with France, the 16th of our treaty with the United Netherlands, 
the 9th of our treaty with Prussia ; and except those mentioned in the 
19th article of our treaty with France, the 17th of our treaty with the 
United Nethedauds, the 18th of our treaty with Prussia. 

'' 6. Vessels of either of the parties not armed, or armed previous to 
their coming into the ports of the United States, which shall not have 
infringed any of the foregoing rules, may lawfully engage or enlist 
therein their own subjects or citizens, not being inhabitants of the Uni- 
ted States ; except privateers of the powers at war with France, and 
except those vessels which shall have made prize, &c." 
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exifting, or to obtain satisfactory evidence that Great Britain 
was indifferent to their existence. The President, accordingly, 
cm the 16th of April, 1794, sent the following message to the 
Senate : — 

^ The commnnications, which I have made to you during your 
present session, from the dispatches of our minister in Londoo, 
contain a serious aspect of our adairs with Great Britain. But, as 
peace ought to be pursued with unremitted zeal, before the last 
resource, which has so often been the scourge of nations, and can- 
not fail to check the advanced prosperity of the United States, I have 
thought proper to nominate, and do hereby nominate, John Jay, as 
(sovoy extraordinary of the United States, to his Britannic Majesty. 
^ My confidence in our minister plenipotentiary in London con- 
tianes undiminished. But a mission like this, while it corresponds 
with the solemnity of the occasion, will announce to the world a 
solicitude for the friendly adjustment of our complaints, and a re- 
lactaace to hostility. Going immediately from the United States, 
sach an envoy will carry with him a full knowledge of the existing 
temper and sensibility of our country ; and will thus be taught to 
Yindicate our rights with firmness, and to cultivate peace with sin- 
cerity." 

This has been considered one of the boldest and most de- 
cided resolutions adopted by General Washington during his 
administration. It is one that at the moment, awakened most 
reproach and censure ; but we doubt exceedingly, whether any 
one measure, proposed by that illustrious individual, has 
been, in the end, accompanied with more good consequences 
to the nation. It confirmed at the time, the neutrality of the 
country ; and, consequently, extended to trade and commerce 
all the confidence and security the certainty of that fact could 
bestow. No one feared that the United States would take 
part with England. This was impossible. Her neutrality 
could not be disturbed in that direction. And, when an en- 
voy extraordinary was nominated to his Britannic Majesty, 
the nation was satisfied, that the executive, at least, was de- 
termined not to take part with France. This nomination set- 
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tied the question of neutrality for many years. The oppres- 
sive acts of the belligerents were then in their infancy. Ame- 
rica had, comparatively, suffered little ; and though not a sti- 
pulation, in favour of neutral rights, was made in the treaty 
of '94, Great Britain appeared to rest, for a moment, from the 
unjust exercise of her vast power on the ocean. America es- 
caped a war at this time, and she escaped an evil infinite in 
its consequences. The wasting wars of the French revolution 
were just then beginning ; and if this country had, at that 
early period, with all the heat and excitement of the moment 
upon her, rushed into the fray, no one could have meted out 
the degree of honour or dishonour that would have attended 
her course, or have foretold the disasters that would have 
overtaken her own matchless institutions. The progress of 
events, at last, drove her into a war with one of the great bel- 
ligerents ; but this was toward the close of a scene, of whick 
she had been for twenty years a spectator. The distance 
of America from Europe, the youth and peculiarity of her 
government, at that time little understood, and certainly far 
from being confirmed, the narrowness of her resources, the 
entire absence of every species of military armament, power- 
fully combined to point out the course she should adopt. In 
ordinary times, it would have required neither uncommon 
firmness nor dexterity to have conducted the affairs of the 
nation. But tliis was a most extraordinary period-^xtraor- 
diriary, not only from the remarkable circumstance, that 
France had now become professedly herself a republic, and 
was threatened with annihilation by a European coalition, at 
the head of which was England, — but more extraordinary 
still, from the moral phenomenon, that the minds of men, in 
all civilized countries of the world, were infinitely excited by 
an universal and overwhelming political infatuation. The 
government of the United States, depending solely on opi- 
nion, had to contend with this spirit. And that opinion, to 
which it looked for support and defence, was, itself, exceed- 
ingly infected and bewildered. 
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Mr. Jaj arrived in London in June. He was deputed for 
an extraordinary purpose ; and there can be no question, but 
a war would have taken place, if he had not succeeded in 
making a treaty. This instrument was signed, with the British 
minister, in November of the same year, (1794.)* 

* This treaty of amity, commerce and nayigation, wns signed in 
London, Nov. 19, 1791, by William Wyndliam, Baron OrenviUe, for 
€hreat Britain, and Mr. Jay for America. It is one of the longest trea- 
ties in the collection. We shall give some of tlie articles entire, and 
an abstract of the remainder : — 

^ Art. 2. Great Britain to withdraw her troops from certain posts 
within the boundary line of the United States, on or before the 1st of 
June, 1796, &c. Settlers and traders, residing in the precincts of tho 
posts to be surrendered, to enjoy their property unmolested, &c. 
These settlers not to be compelled to become citizens of the United 
States, or take the oath of allegiance, &c. 

^ Art. 3. Freedom of intercourse and trade mutually allowed to 
citixens and subjects of the two parties, and to the Indians, on the con- 
tinent of America ; the limits of Hudson's bay company excepted. 
Goods and merchandise not wholly prohibited, to be mutually admit- 
ted into the territories of each party, &c. Each party may export 
goods not prohibited from the territories of the other. No duty of en- 
try to be levied on peltries brought by land, &c. Indians not to pay 
impost or duty. No higher or other toUs, &c. to be demanded than 
are payable by natives, on either side ; and no duty to be paid on 
goods which are merely carried over portages, and not attempted to 
be sold or exchanged in the passage. 

^ Art. 4. A joint survey of the Mississippi to be made, from one de- 
gree below the falls of St. Anthony to the principal sources of that ri- 
ver, to ascertain whether a line, drawn due west from the lake of the 
woods, will intersect the Mississippi. 

" Art. 5. Commissioners to be appointed to identify the river St. 
Croix, designated in the definitive treaty of peace. 

"Art. 6. Whereas it is alleged by divers British merchants and 
others his Majesty's subjects, that debts, to a considerable amount, 
which were bona fide contracted before the peace, still remain owing 
to them by citizens or inhabitants of the United States, and that by 
the operation of various lawful impediments since the peace, not only 
the full recovery of the said debts has been delayed, but also the value 
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It is well known that this treaty was exceedingly unpopo- 
lar. The President had early determined to ratify it ; and, 
after a very long and careful examination, it was finally rati^ 

and security thereof have been, in several instances, impaired and les- 
sened, so that by the ordinary course of judicial proceedings, the Bri- 
tish creditors cannot now obtain, and actually have and receive full 
and adequate compensation for the losses and damages which they 
have thereby sustained, it is agreed, that in all such cases, where full 
compensation for such losses and damages cannot, for whatever rea- 
son, be actually obtained, had, and received by the said creditors in the 
ordinary course of justice, the United States will make full and com- 
plete compensation for the same to the said creditors : but it is dis- 
tinctly understood, that this provision is to extend to such losses only 
as have been occasioned by the lawful impediments aforesaid, and is 
not to extend to losses occasioned by such insolvency of the debtors, 
or other causes as would equally have operated to produce such loas, 
if the said impediments had not existed ; nor to such losses or damages 
as have been occasioned by the manifest delay or negligence, or wil- 
ful omission of the claimant. Five commissioners to be appointed to 
ascertain the amount of losses which the United States consent to 
make good to British creditors. 

" Art. 7. Whereas complaints have been made by divers merchants, 
and other citizens of the United States, that during the course of the 
war in which his majesty is now engaged, they have sustained consi- 
derable losses and damage, by reason of irregular or illegal captures 
or condemnations of their vessels and other property, under colour of 
authority or commissions from his majesty ; and that, from various cir- 
cumstances belonging to the said cases, adequate compensation for the 
losses and damages so sustained, cannot now be actually obtained, 
had, and received, by the ordinary course of judicial proceedings ; it 
is agreed, that in all such cases, where adequate compensation cannot, 
for whatever reason, be now actually obtained, had, and received by 
the said merchants and others, in the ordinary course of justice, full 
and complete compensation for the same will be made by the British 
government to the said complainants. But it is distinctly understood, 
that this provision is not to extend to such losses or damages as have 
been occasioned by the manifest delay or negligence, or wilful omis- 
sion of the claimant. Five commissioners to be appointed with the 
same powers, (mutatis mutandis J as those appointed in virtue of the 
6th article of this treaty. 

*'AllT. 
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fied bj the Senate, a precise constitutional nunaber voting for 
it. A reservation was, however, made, in relation to the 
twe^ article. That article regulated the trade between the 

^ Art. 9. American citizens and British subjects holding lands in 
the territory of either party, to exercise the rights appertaining there- 
to, as if they were natives. 

** Art. 10. No debts, or moneys, vested in funds, to be confiscated 
in the event of war. 

*' Art. 13. Vessels belonging to citizens of the United States, to be 
admitted into the ports of the British East Indies. Proviso : restrict- 
ing, in time of war, the exportation of military and naval stores and 
rice from the British ports. Reciprocity, as to tonnage duties, &c. Re- 
ciprocity, also, as to duties on cargoes. The trade from the British 
ESast Indies to be direct to the United States. American vessels not 
allowed to carry on the coasting trade in the British East Indies. The 
citizens of the United States not to reside in, or go into the interior 
parts of the British East Indies, without permission. 

** Art. 14. Reciprocal and perfect liberty of conmierce, &c. betweea 
the British dominions in Europe and the United States. 

** Art. 15. Neither party to pay, in the ports of the other, higher 
or different duties than are paid there by other nations on like arti- 
cles. 

'* Art. 17. Vessels captured on suspicion of having contraband, or 
enemy^s property^ to be sent into the nearest port ; the contraband, &c. 
to be taken out, and the vessel and remainder of the cargo to be al- 
lowed to proceed. 

''Art. 18. Vessels of either party, not to be detained, on attempting 
to enter a blockaded place, unless previously warned off. 

" Art. 21. A tliird (enemy) power, not allowed to enlist citizens or 
subjects of either party. Persons taken offending against the provi- 
sions of this article may be treated as pirates. 

"Art. 24. Privateers of a third (enemy) power, not to arm in the 
ports of either nation, nor to sell their prizes. 

" Art. 25. Prizes made by ships of wrar and privateers of either 
party, allowed to enter and depart from the ports of each other, with- 
out examination. Neither party to allow the ships or goods belong- 
ing to citizens or subjects of the other, to be taken within cannon shot 
of its coast. 

' Art. 
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United States and ibe West Indies; The Senate agreed to 
the ratification, on condition an article was added, suspending 
the operation of the 12th. This presented a new and great 
difficulty. The Senate advised to the ratification of an arti- 
cle that had not been laid before them ; and the President 
was called upon, under that advice, to ratify a treaty, into 
which the article, that was made the condition of the ratifica- 
tion, had not been introduced. In the mean time, the English 
revived their provision order. This circumstance led to con- 
siderable delay, on the part of the American government. 
However, in the month of August, the President, being satis- 
fied that the proceedings of the Senate fell clearly within Ihe 
meaning of the constitution,^ resolved to ratify the treaty, and 
to accompany that act by a strong memorial, directed against 
the provision order. This step was attended with happy 
consequences. The order was revoked, and the treaty was 
at last ratified in the. usual form, the 28th of October, 1795, 
together with an additional article, suspending the operation 
of the twelfth. 

The objection of the Senate to the twelfth article was peiv- 
fectly just. It allowed a direct trade between the United 
States and the British colonies in the West Indies, in vessels 
not exceeding seventy tons in burthen, but the United States 

'< Art. 26. In case a^ a rupture, the merchantfl aod others of tibe 
two nations, during good behaviour, allowed to continue their trade. 

"Art. 27. Persons charged with murder or forgery, seeking an 
asylum in the domidlons of either party, to be deHvered up on requi- 
sition.** 

The Urst ten articles were agreed to be permanent. In 179<S, an 
explanatory article, respecting the third article, (concerning the In- 
dians,) was agreed on ; and in '98, another article, relating to the souree 
of the St. Croix, was made — the first in Philadelphia, between Mr. 
Pickering, the Secretary of State, and Mr. Bond, the English Consul 
General, — and the other at London, between the American Minister, 
Mr. King, and Lord Grenville. 

* Art. 2. Sec. 2. par. 2. 
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were under an obligation to restrain their vessels fr<Hn carry- 
ing certain articles, the produce of those islands, to any other 
place than the United States. One of these articles was cot- 
ton. It is now generally known, that the American minister, 
who negotiated the treaty, was not aware that cotton was al- 
ready introduced into the United States, and had become an 
article of export ; — a fact of which he could well be ignorant, 
for we find it stated in the debates of Congress, that a mem- 
ber fi-om South Carolina observed, in the House of Repre- 
sentatives in '89, that the people of the southern states in- 
tended to cultivate cotton, and '' if good seed could be pro- 
cured, he believed they might succeed." When the treaty 
was made, the amount of the export could not be ascertained ; 
for, till 1802, no discrimination was made between cotton 
wool of domestic and of foreign growth. The twelfth article 
would, therefore, have certainly stopped the export of that 
c<Hnmodity, which amounted, at the time this article would 
have expired by its own limitation, to about 45,000,000lbs. 
annually. It is also quite clear, that this article would have 
broken up the greater part of the American carrying trade. 
During the continuance of it, the Americans were forbid from 
carrying " any molasses, sugar, coffee, cocoa, or cotton, in Ameri- 
can vessels, either from his Mcgesty*s islands, or from the United 
States, to any part of the world, except the United States,^^ Tliis 
provision would have, in effect, deprived America of a great 
part of the benefits she derived from a state of neutrality, 
during the wars in Europe. Access to the ^.West India islands, 
under the protection of treaty, was abandoned by cancelling 
this article ; though the arrangement, as to the burthen of the 
vessel, may be considered a judicious one. On another occa- 
sion, an intercourse was permitted, by the French govern- 
ment, with their islands, in vessels not exceeding sixty tons in 
burthen. The treaty restored the posts on the western fron- 
tier to the Americans, without an indemnity for their long 
detention, or for the slaves carried off by Sir Guy Carleton. 
The English had held these posts ttoelve years, in violation of 
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the treaty of '83. This provision can only be considered as 
an acknowledgment, on the part of the Americans, of having 
violated the same treaty, to the extent declared by the Eng- 
lish, — and it was an absolute surrender of the property re- 
moved from New York in '83. 

Ship timber, tar, hemp, sails and copper were declared 
contraband, though declared free in all the treaties made with 
the United States and other nations. The laws of nations 
do not specifically enumerate them as subject to confiscation. 
Provisions also, were declared contraband, according to the 
modem usage of nations.* This is, obviously, ian arbitrary 
distinction, and in most respects unmeaning, — because the 
question, in the correspondence between the two govern- 
ments, had turned upon the point, whether public law made 
provisions contraband or not. Referring the principle to this 
standard was, in other words, acknowledgi g the pretensions 
of England. Wherever she had the power to enforce her 
orders, she had declared provisions contraband of war. There 
was, also, an express declaration, that the flag did not cover 
the merchandise. This is the only treaty, sigied by America, 
in which this acknowledgment can be found. We have never 
been able to obtain from England a denial of this right of the 
belligerent, but silence wears a very different aspect from a 
direct confirmation of the legality of the practice. The Ame- 
rican government had, however, before acknowledged this 
principle, in its oflicial correspondence. We refer to a pas- 
sage in Mr. Jeffeifon's letter of July '93.f The treaty did not 
define the right of search or blockade, but acknowledged 
both in general terms. 

* The article, however, entitled them to the right of pre-emption ; 
though this provision does not, in reality, alter the principle of the sti- 
pulation. 

t ^^ Les marchandizes neutres charg^es par reneroie sont libres 
mais le pavilion neutre ne neutralize pas la marchandize ennemie.'^ 
(Schoell, vol. iv. p. 15.) This is the leading doctrine in the oldest 



i 



222 TBEAT? OP '94 WITH ENGLAND. 

These were the points that related to the laws of nations. 
They certainly could not be considered as favourable to the 
United States ; but these were doctrines England would not 
relinquish, as this government has had abundant experience. 
She would not yield them to the armed neutrality of '80, nor 
has any one state, or coalition of states, yet succeeded in 
compelling her to abate a tittle from a rigorous enforcement 
of them. Mr. Jay's treaty has been called an instrument that 
settled nothing. There is some ground for the description. 
Tlie position and boundaries of the Mississippi and the St. 
Croix, the debts, and the spoliations, were referred to com- 
Bdissioners ; the West India trade, reciprocal duties, contra- 
bands, the neutral flag, and provisions, to future negotiations. 
These were really the principal provisions of the treaty. It is 
worth while to trace, for a moment, the history of these dif- 
ferent objects of negotiation. The north-western and north- 
eastern boundaries, though in progress, have not been settled 
to this day ; the commission on the debts was suspended, — 
and the American government agreed to pay, under the 
convention of Mr. King, in 1802, a sum of j6600,000, as 
a release from the obligations of the sixth article of Mr. 
Jay's treaty ; the West India trade has not yet been se- 
'Cured ; and the great questions of neutral flag, contrabands, 
and provisions, rest in the same profound uncertainty that 
they did in '94. But the treaty was not without some advan- 
tages to the United States, though its principal advantage 

work extant on maritime law. It was received at a time when it 
was easy to ascertain the ownership of goods or cargo — when the 
owner embarked with and accompanied his goods to a market. 
The fipplicalion is more difficult in modern djiys. Business is now 
done by commission, and the transfers of trade are constant, and 
exceedingly involved. England, at the peace of Utrecht, acknow- 
ledged that the flag covered the merchandize. The basis of the 
armed neutrality of 1780, and 1800, was this principle, — but they 
effected nothins: for neutral commerce. 
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consisted in its having decided the question of neutrality ; — 
if it settled none of the leading questions of neutral rights, it 
at least prevented a war, at a moment when the government 
and nation were in every respect unprepared, — in itself a vast 
benefit. It opened all the ports of Great Britain in Europe, 
on equal terms ; all her ports in the East Indies, — but it made 
the trade round the cape direct, and forbid the coasting trade. 
Before the treaty, the Americans had both an indirect and a 
coastwise trade in India. They carried cottons, for example, 
from the British settlements in the East Indies, to Canton. 
But the trade to India and Europe depended, before '94, on 
the pleasure of the British government. It was now secured 
by treaty ; a fur trade to Canada was also gained. 

The ratification of this treaty may be considered the pro- 
per solid foundation of the commercial prosperity of the Uni- 
ted States. It was the first act of the government that pro- 
ved the stability of the federal constitution. It was a severe 
trial ; and the steadiness with which the government bore the 
shock, may be attributed, in some degree, to the personal cha- 
racter of the President.* 

* In 1791, the lords of the committee of Privy Council made a very 
minute report on the trade of England with America. This report 
was intended to show on what terms it would be favourable for Great 
Britain to conclude a treaty with the United States. The West India 
planters were very desirous of having an intercourse opened with 
America, immediately af\er the peace of '83.— (Collection, &c. of re- 
ports on trade and navigation, &;c. London, 1807, published by order 
of the society of ship owners, &c.) 
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CHAPTER X- 

TREATY OF GHENT OF 1814 WITH GREAT BRITAIN- 

LittU settled by Jay^s treaty — Mr. King^ minister to England — Made no 
treaty — Succeeded by Mr, Monroe — Proposes a convention to Lord 
Hawkesbury — Rule of '56 — Account of it — Injurious to Amenean 
commerce — Special mission of Messrs. Monroe and Pinkney^^Con' 
vention with Lords Holland and Auckland — Most favourable ever 
made — President rejects it Tvithout consulting Senate — trnpressment-^^ 
Account of it — Opinions of Foster^ Mansfield^ and Chatham — Con^ 
vention with Lord St Fincent — Chesapeake — England offered repor 
ration — Refused to consider the affair in connexion with other topics 
in discussion — Mr. Rose — Mission ineffectual Orders in council-^ 
Great sensation — Erskine arrangement — Unsuccessful — Erskine with-' 
drawn — Mr. Jackson — His correspondence with goxemment'^Dis^ 
missed— England expresses no mark of displeasure — Antedated decree 
— England refuses to repeal orders — Declaration of 1812— ^ar — 
Remarks on neutrality — Mediation of Russia -^ot successful — Peace 
of Ghent — Ao disputed point settled -Peace — Policy of America — 
War of 1812,^000? effect on national character — Mr. Adams^ minis- 
ter to England — Mr. Bagot to this country. 

We shall give, in this chapter, an account of the different 
negotiations that led to the war of 1812 with Great Britain, 
and finally terminated in the peace of Ghent of 1814, We 
propose to divide this period into two parts ; — the first relat- 
ing to events immediately preceding the orders in council of 
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1807, and the other, comprehending the portion of time from 
that event to the peace above-mentioned. 

We have remalfced in the preceding chapter that the treaty 
of '94 in reality settled but few of the important points in 
discusskm. If Europe had relapsed into its original condition 
of peace and quietness, this circumstance would have present* 
ed itself to the mind with little relief. But subsequent events 
gave to those questions an importance no one could have 
anticipated. As the power of France increased on the land, 
that of England seemed, with corresponding industry and acti- 
vity, to magnify itself on the ocean. Fresh conquests led to 
new blockades, and retaliation became a pretext for renewed 
and aggravated outrages on neutral rights. They were re- 
peated and enforced every year with increased severity and 
an alarming augmentation of power till a place of refuge or 
safety could be found for the neutral, neither on the ocean, 
nor in any part of the continent of Europe. The peace, or 
rather truce of Amiens, afforded a momentary respite, but 
with that slight exception, it must be considered that (Re two 
belligerents actually waged a maritime war upon America 
from the year 1792 to 1812. 

Rufus King, of New- York, was appointed minister pleni- 
potentiary to the court of St. James, in May '96. He remain- 
ed in that country till 1803.^ He discussed in a full and 

* We shall give in this note a continuation, from the last chapter, of 
the hostile acts of Great Britain : — 

" 17D7, April 11. Horatio Nelson declared Cadiz to be in a stala of 
blockade. 

" 1799, March 22. All the ports of Holland declared in a state of 
rigid blockade. 

" 1799, Nov. 27. The blockade of March suspended. 

"1803, June 24. Instructions issued, not to interrupt the direct 
trade between neutrals and the colonies of enemies, unless, upon the out- 
ward passage, contraband articles had been furnished by the neutrals. 

" 1804, January 5. Certain ports of Martinique and Guadaloupc 
declared in blockade. The siege of Curacoa converted into blockade. 

"l?Ot 
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satisfactory manner the principal provisions of maritime law, 
in which this country feels an interest, though with the excep- 
tion of two conventions in relation to Uie treaty of '94, 
ahready mentioned, he did not succeed in agreeing on any 
formal instrument, regulating the commerce or defining the 
rights of neutrals. To the article of impressment, Mr. King 
gave particular attention, and made great progress in securing 
an arrangement that would have afforded essential protection 
to our seamen. But it failed from a cause that will be here- 
after mentioned. Violations of neutral rights, though very 
galling, were trifling during his residence in England, com- 
pared with those of the preceding or succeeding years. Mr. 
King returned to this country in 1803, and was succeeded by 
James Monroe of Virginia.* As it will be necessary to exa- 
mine with some attention the points in dispute between the 
two countries, in giving an account of the treaty concluded 
with the British government in 1806 by Messrs. Monroe and 
Pinkney, we have presented only a very brief sununary of 
Mr. King's negotiations. For the same reason, we shall pass 
rapidly over the diplomatic intercourse of Mr. Monroe with 
that country. Early in 1804 he proposed to the British minis- 
try, by direction of his government, a convention regulating 
the right of search, blockades, contrabands, &c. A copy of 
it will be found in the state papers for the year 1804. The 
war, between France and England, having been renewed in 
1803, the British government having given indications of re- 
turning to her former maritime pretensions, and, in conse- 
quence of the peace of Amiens, the commercial part of the 
treaty of '94 having expired in the autumn of the preceding 
year, it was matter of very pressing importance, not only that 

" 1804, August 9. A rigorous blockade established at the entrances 
of the ports of Fecamp, St. Vallery, and other jilaccs on the French 
coast." 

* Mr. Robert Listen (afterwards Sir Robert Liston) succeeded Mr. 
Hammond, as envoy extraordinary and minister plenipotentiary, in 
fhifi couutry. He was appointed in March, 179G. 
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the rights of the neutral should be finally ascertained and 
secured, but that the trade of Great Britain and the United 
States should be placed upon a firmer and more permanent 
footing than the law of the respective countries afforded. 
From that period to the year 1815, the whole American com- 
merce to the British possessions, in every part of the world, 
rested upon the uncertain and most unsatisfactory protection 
of acts of Parliament. Undoubtedly, it might be expected, 
that mutual interest would maintain, on both sides, a continu- 
ance of such regulations as should be just and equal. But 
the convention, submitted to lord Hawkesbury by Mr. Mon- 
roe, embraced only articles having a reference to our mari- 
time rights. It failed, for the same reason that all other ne- 
gotiations of the like tenor have failed, with the British go- 
vernment. 

Matters stood in this situation till August, 1805 ; when, by 
an instruction of the British government, of the 17th, the 
" direct trade with the enemies' colonies was made subject to 
restrictions." This revived, in full force, the celebrated rule 
of the war of 1756. Few acts of the belligerents have more 
deeply wounded the rights of this country or done a more 
serious mischief to its commerce. We shall take an opportu- 
nity, in this place, in order to avoid future repetition, to com- 
press into a brief form those general considerations, that be- 
long to the history, application and justice of this assumed 
principle of maritime law.* 

This rule is generally called the rule of the war of '56. It 
was then first universally promulgated, and applied in strict 

* We refer the reader to a work, entitled " An Examination of the 
British Doctrine, which subjects to Capture a Neutral Trade, not open 
in time of peace." This dissertation was understood to have been 
written by Mr. Madison. One of the best productions on the other 
side, is " War in disguise, &c." by Mr. James Stephen, who made 
himself conspicuous, as a member of Parliament, on the American 
question. We shall, shortly, have occasion to refer to his speech on 
the orders in council. 
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rigour, though it existed previous to that time, particularly in 
1744.*- An impression has generally prevailed, that this 
** rule" was not exercised during the war of the revolution. 
Robinson, in the note to which we have just referred, fiur- 
niahes undoubted evidence that it was maintained ; and, if 
the application was not universal, it was only because some 
of the enemies' colonies had been opened before the war, for 
the purpose of supplying them with provisions. Here the 
colonial trade was not altered (flagrante bello) by the pres- 
sure of the enemy. In the admiralty courts, the principal 
discussions have been on the modifications or relaxations of 
the rule. We shall give the general principle in the words 
of the author before quoted : — 

^ The fandamental maxim of the trade being founded oo a ffys- 
tem of monopolizing to the parent state, the whole trade to and 
from her colonies, in time of peace ; it is not competent to neutral 
states, in time of war, to assume that trade on particular indulgen* 
cet, or 00 temporary relaxations, arising from the state of war. 
Such a trade is not entitled to the privileges and protection of a 

neutral character.'' ^^ The neutral has a right to carry on his 

accustomed trade. In time of peace, he is excluded from the colonial 
trade ; he, therefore, suffers no injury, in being excluded from it 
in time of war. If he is admitted to it, it is only in consequence of 
the pressure of the enemy. But a neutral has no right to inter- 
pose in a war, and afford aid to one of the belligerents. Whenever 
suspensions of the colonial system have been enacted by the mo- 
ther country, before war, the admiralty has always respected them 
flagrante bello." 

The British government maintained, from the time the war 
with France began in 1792, to the peace of Amiens in 1802, 
and again upon the renewal of the war in 1803 till 1805, the 
substance and spirit of the rule of '56. They did not allow 
the direct trade between the colonies and the motlier coun- 
try, but the various relaxations of this rule mitigated the seve- 
nty of its application. An indirect trade was permitted, and 

* Robinson's Reports, vol. vi. Append. Note. 
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as a proof of an indirect trade, the courts required no other 
state of things than that the goods should have been fairly im- 
ported, and the duties paid on them ; a continuation of the 
voyage was, therefore, made to depend upon the evidence 
furnished. But the court of appeal, in the case of the Essex^ 
in 1805, established that the trade was illegal, tht; continuity 
of the voyage not being broken. The sole reason of this ex- 
traordinary decision was, that the duties on the cargo had not 
been paid in money, but by a bond of the importer. This 
distinction embraced the whole foreign trade of the United 
States. The decision was rapidly and eagerly spread among 
the public and private armed vessels of Great Britain ; and in 
the course of a few months, the ports of that country were 
crowded with American vessels for trial.* 

* This decision of the Court of Appeals, is not a deviation from the 
strict principle of the English government, in regard to the trade of a 
neutral with an enemy's colony ; but it was exceedingly fatal to the 
American commerce, from the circumstance, that the whole trade 
which it interrupted, had been safely and confidently conducted sinee* 
fit least, 1801, not only under the protection of an opinion of the king's 
advocate general, officially communicated, but also of the order of Au- 
gust 1803. That instruction has, already, been cited ; but in 1801, the 
minister in England, Mr. King, having protested against certain deci- 
sions of the vice-admiralty courts, lord Hawkesbury notified to him, in 
a formal manner, the opinion of the principal law officer of the crown, 
which is in these words : — ^ The high court of admiralty have express- 
ly decided, (and I see no reason to expect that the court of appeals 
will vary the rule,) that landing the goods and paying the duties in the 
neutral country, breaks the continuity of the voyage, and is such an 
'-importation as legalizes the trade ; though the goods be re-shipped in 
the same vessel, and on account of the same neutral proprietors, and 
forwarded for sale to the mother country." — The decision of 1805 was 
founded on this consideration, that as the ddties were not actually 
paid, the greater part being returned in the shape of debentures/ (a 
provision of the custom-house laws of this country, with which the 
English do not appear to have been acquainted,) the importation was 
not a bona fide one. See judgment of Sir William Grant, in case of 
William. Robinson, vol. v. p. 387. 
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The rule of '56, and its modifications, or relaxatioiis, are 
liable to numerous objections. A colony is part of a coan- 
trj, and, therefore, as much subject to commercial regulatioN 
a« any other part of the country. In peace, the parent state 
has the whole monopoly of a colony ; in war, it has the same 
right to regulate its trade. A belligerent can acquire no 
rights to the territory of another, but by conquest ; or to con- 
trol its trade, except upon the acknowledged principles of 
blockade or contraband, so &r as the neutral is concerned. 
If neutrals are allowed to have, in war, only the trade permit- 
ted in time of peace, it is obvious, that as few limitations as 
possible should be put to this trade. But war cuts off a great 
deal of trade, in the customary form of contrabands and 
blockades. Neutrality is not a new state of things, as it re- 
spects the conduct of the neutral. He is placed in that situ- 
ation by the conduct of other parties. The state of war or 
peace of a third party cannot, by any natural right, affect the 
i; %, ' light of a neutral nation to conduct its commerce, for neutrar 
^" lity is a continuation of its former condition. The condition 
oitbe belligerent is changed, not that of the neutrals ; — the 
right to disturb the condition of the neutral is, therefore, a 
conventional one. If the war opens a new course of trade in 
innocent articles, the neutral has 'a right to take advantage of 
it ; he may in this way remunerate himself for the privations 
the laws of nations compel him to submit to. A neutral has 
a right to carry neutral commodities from one port to another 
of the mother country. Why not from a colony to the mo- 
ther country ? In time of war, the mother country may alter 
her commercial regulations. She may allow the neutral to 
export or to bring to her articles not permitted in time of 
peace. We see no difference, in this respect, between the 
trade of a colony and that of the mother country. Both are 
systems of monopoly ; both subject to such commercial regu- 
lations as the parent state may choose to adopt. This right 
cannot be conceded to the belligerent, because it would real- 
ly throw into his hands the principal part of the commerce of 
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the world. The neutral has no interest in the war ; and the 
just construction of the laws of war is, that they should 
abridge the rights of a third party to the smallest possible de- 
gree. The whole business of contraband is one of conven- 
tion. We allow, too, the legitimacy of a blockade only on 
the consideration, that the belligerent lies actual possessioR 
of the waters, or the territory, and has the means of establish- 
ing and enforcing on it his own municipal regulations, pre- 
cisely as he could do at home. Great Britain has, also, re- 
peatedly suspended her own colonial acts, in time of war, and 
opened new trades to the neutral. Contrabands, as they 
are specified in most conventions, constitute but a very 
small portion, indeed, of the trade of every country. But to 
supply one belligerent with them, may do a vast injury to 
the other. On this ground, the neutral foregoes the slight 
benefit of a trade in those articles. The colonial trade has a 
very different character. To arrest vessels, engaged in this 
business, upon any part of the ocean, is permitting to ^he bel- 
ligerent the exercise of a great power, exerted in a /very op- 
pressive manner. 

In itself the right of navigation is of course as unlimited as 
the ocean, and the right of commerce depends on the plea- 
sure of the nation whose ports we wish to frequent. The pri- 
vileges of commerce do not depend u;?' n the laws of nations, 
but upon the will of the parties ; and these privileges are re- 
gulated by treaties. Nations are not under any obligation 
to account to the world for their commercial regulations ; and 
regulations that depend upon treaties are (of course) not af- 
fected by a war in which either party may engage. War 
does not deprive neutrals of a single right, — their commerce 
remains unshackled, with the exception of those articles that 
are directly and immediately useful in war. Undoubtedly, it 
is for the benefit of the belligerent to contract as much as 
possible the trade of the neutral ; but utility does not consti- 
tute a right. The neutral abandons the trade in contrabands 
because the belligerent considers these articles dangerous. 
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It 18 difficult to understand why he should abandon a trade, 
that is perfectly innocent. If belligerents are allowed to cat 
off the trade of neutrals, — to abridge their commerce, it it 
difficult to conceive, why the neutral should not be allowed 
to profit by all the trade that is open. Great Britain allows 
a relaxation in her navigation laws, in time of war. She al- 
lows a trade to a colony whose supplies are intercepted by 
the war. She allowed a license trade, to a very great extent, 
daring the war with France fix>m 1802 to 1811.* The rule 
of '56 annihilates the neutral character ; it makes all trading 
nations parties to a war ; it denies to a neutral the right of 
commerce during the war, for if the principle may be made 
to apply to a colony, it is obviously perfectly easy and just to 
• transfer the whole severity to the mother country. But, in 
truth, the belligerent has nothing to do with enforcing the 
municipal laws, the colonial acts of its enemy. 

Mr. Pitt died in January 1806, and the formation of a new 
ministry in the beginning of February, in which Mr. Fox was 
Secretary of the Foreign Department, awakened hopes that 
American affiurs would assume a more favourable aspect. 
No change, however, in the views or proceedings of govern- 
ment, took place. The new ministry appear to have imbibed 
the sentiments that governed former administrations. Eng- 
land had entered too deeply upon a system of policy, to be 
disturbed by the private or personal wishes or opinions of in- 
dividuals. Nothing seemed to remain to ministers, from what- 
ever political party they were taken, but to keep the nation 
firm and steady in its course. Mr. Fox died in September of 
the same year. 

Our own government determined, at this time, to make a 
fresh and stronger effort for a maritime arrangement ; not 
only induced to this step by a change of ministry in Eng- 

* From a statement, made to the House of Commons, it appears that 
53,277 licenses to trade with the enemy, were granted during this 
period. 
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land, but feeling every day more and more the great necessi- 
ty of securing a formal protection for neutral commerce. In 
May, a commission was issued, appointing Mr. Monroe, still 
resident in London, and William Pinkney, of Maryland, 
jointly and severally, ministers plenipotentiary and envoys 
extraordinary to the court of St. James.* They were direct- 
ed to propose the terms of a convention more ample, and em- 
bracing a greater number of points, than the one unsuccess- 
fully presented in 1804 by Mr. Monroe. These commission- 
ers concluded, on the 31st December 1806, a treaty of amity ^ 
navigation and commerce with lords Holland and Auckland. 
Although this instrument was not ratified by the United 
States, yet, as the most favourable arrangement ever made 
with Great Britain, it is in every view an important event in 
the diplomatic history of the country. We shall briefly state 
the principal provisions of it. The articles of the treaty of 
'94, not expired, were confirmed in their full tenor ; — ^the 
trade to India was made a direct one ; the treaty of '94 allow- 
ed any trade to, but only a direct trade from, the British pos- 
sessions in the East Indies ; — a reciprocal and perfect liberty 
of commerce and navigation was agreed on between the Uni-* 
ted States and British dominions in Europe. As to the West 
Indies, all parties remained in full possession of their rights ; 
but the colonial trade (11th article) with an enemy's colony, 
was regulated in a manner satisfactory to this country. The 
commissioners were permitted, by their instructions, to adopt 
the principle, in relation to a colonial trade, that is found in 
the supplement of the treaty (added in October,) of June 
1801, between England and Russia. This was not a depart- 
ure from the principle of the rule of '66, though not a full en- 
joyment of the right on the part of the belligerent ; it was 
only an abridgment of the right. The United States could 

* It is proper to state in this place, that Mr. Anthony Merry, ap- 
pointed in February 1803, succeeded Mr. Listen as envoy extraordi- 
nary and minister plenipotentiary. He remained till the appointment 
of Mr. Erpkine. 
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not consent to destroy the continuity of the voyage more than 
by landing the goods and securing the duties on changing the vea^ 
sd. This is all the government could concede, and no other 
evidence of this fact could be furnished, than the documents 
of the custom-house officers. The American government 
have never acknowledged the validity of the rule of '56 ; but 
as the commerce of the country had accommodated itself to 
the various relaxations, introduced since '92, and as this com* 
merce was exceedingly valuable, — ^without renouncing any 
principle whatever, they were desirous of conferring upon it 
all the consistence and protection, circumstances would ad- 
mit. The precise meaning of the 11th article, taken in con- 
nection with the British orders, instructions, and decisions of 
courts, does not appear to have been altogether understood* 
At the time the convention was made, the only point in con- 
troversy, on the application of the rule of '56, between the 
two governments was, what constituted a continuity of a voy- 
flgfe. The convention defined this ;* and, in reality, obtained 
all the United States at the time sought. Provisions were 
exempted from the list of contraband. This was a great im^ 
provement on the treaty of '94. On the right of search, and 
impressment, no stipulations, at all effectual, were made. 
Our government, in their instructions, consented to the right 
of search, — but with such modifications as exist in conven- 
tions with other states. The neutral should never be compel* 
led to send his boat on board an armed vessel, nor be requir- 
ed to assist the belligerent in the very detention, from which 
he is sufiering. It is sufficient, that he should be detained, 
and it is more convenient for the belligerent to send, as he is 
supposed to be prepared for these purposes. It is, also, in 
many cases exceedingly dangerous for the neutral to under- 
take that business ; the crew being often small, and the boats 
bad. The papers of the vessel, and the lives of the men, are. 
in this way. put in jeopardy. 

* S«**? lettf r of Mr. Monroe. 
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The President, without consulting tlie Senate, refused to 
ratify this treaty, principally because the instrument did not 
contain a provision against impressments on the high seas. 
It is certainly now a subject of great doubt whether this pro^ 
ceeding was judicious. The treaty gave a permanent, and, 
in most respects, a satisfactory character to American com- 
merce, for ten years at least, in Europe, and in the East 
and West Indies ; and, compared with previous and subsc<- 
quent treaties, it is probably the most favourable arrange- 
ment ever made with Great Britain. It was concluded with 
lords Holland and Auckland, under the Grenville administra- 
tion, of which Mr. Fox was a principal member till his death. 
This country could not have expected to obtain such advan- 
tageous terms from any other ministry. The parties had la- 
boured with great zeal upon the points in dispute ; and they 
brought to the consideration of the subject uncommon talents 
and an unusual portion of experience. It cannot be ques- 
tioned but that they entered into the undertaking with a most 
sincere desire to conduct this long, irritating, and unprofita- 
ble discussion to an honourable conclusion. 

This treaty is another of the illustrations furnished by the 
diplomatic history of this country, of the impracticability of 
obtaining from England an acknowledgment of the general 
laws of nations, touching the right of search and impressment, 
as well as the difficulty of making any satisfactory arrange- 
ment concerning the West India trade. It is quite evident, 
that England would not have peaceably renounced her con- 
struction of maritime law, and, if this country had insisted on 
it as indispensible, a war was inevitable. But thi^, America 
never has done ; the war of 1812 was not declared on these 
grounds. One administration refused to sign a convention, 
in which there was no stipulation on the subject of impress- 
ment. But we are not aware that the denial of tliis right, on 
the part of England, was ever made by America a condition 
of peace or war; it has always been considered matter of fie- 
gotiation. If the country was not prepared to proropd to* 
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hostilities for the most just protection of the rights of her own 
seamen, it is not easy to understand the policy that should 
dictate the rejection of a treaty, in other respects advantage- 
ouSy which was simply silent on this topic. The government 
could have seen nothing in the situation of England, that pro- 
mised a relaxation of the principle ; and Messrs. Monroe and 
Pinkney were convinced, it was impossible to make any satis- 
factory arrangement on this head. 

England has ever insisted, with remarkable zeal, on the 
abstract right of impressment, not so much, perhaps, on ac- 
count of the number of her seamen in foreign service, as to 
{prevent them from leaving her own. She has appeared to 
think there was a great demand for her men in the United 
States, and that American commerce offered uncommon 
temptations. On the other hand, the undoubted truth is, that 
the population of America has, generally speaking, produced 
sailors fully equal to the demand. Foreign seamen have ne- 
verbeen preferred in any of her ports ; and if any preference 
was shown, it was certainly rather for men from the Baltic 
than for British seamen. A large supply of foreign bailors 
could not have found employment either in the public or pri- 
vate service of this country. The American navy, in times of 
peace, comparatively absorbing very few sailors, the demand 
was altogether for the merchant service. That demand was 
uniform, and the increase regular, for great numbers of men 
are never unexpectedly wanted on sudden emergencies, as in 
England. The native population of the country, therefore, 
not only supplied the demand, but easily kept pace with the 
increase. 

This is one of the earliest species of employment, in which 
the Americans made themselves known. While under the 
crown, American seamen were subject to all the liabilities of 
native-born subjects, and many of them were impressed, par- 
ticularly during Lord Chatham's wars with France. It was 
well known to the American colonial or provincial govern- 
ments, that the practice of granting powers to the admiralty 
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to issue press warrants was considered legal and constitution- 
al in the British courts. This power, it is true, has been con- 
stantly disputed ; and, till the time of the celebrated argu- 
ment of Sir Michael Foster, in 1 743, was submitted to with 
very great reluctance. Mr. Justice Foster considers this prac- 
tice to be of ancient date, to have been " uniformly continued 
to the present time, and, on that ground, to have now become 
a part of the common law. No statute has, however, express- 
ly declared this power to be in the crown. But it is implied 
in a great number." This circumstance formerly gave rise 
to much embarrassment and difficulty. But the legality of 
press warrants is now established ; and as a number of deci- 
sions have been made concerning them, it is not likely that 
any doubt, as to their legality, could exist in a court of jus- 
tice. Indeed, we have the following words of lord Mans- 
field on this point : — " The power of pressing is founded upon 
inunemorial usage allowed for ages. If not, it can have no 
ground to stand upon, nor can it be vindicated or justified by 
any reason but the safety of the state. The practice is dedu- 
ced from that trite maxim of the constitutional law of Eng- 
land, that private mischief had better be submitted to, than 
that public detriment and inconvenience should ensue. 
Though it be a legal power, it may, like many others, be abu- 
sed in the exercise of it." As an authority of a character en- 
tirely different from that of lord Mansfield, we shall quote 
the words of lord Chatham. This is an extract from a very 
remarkable speech he made on the subject of the Faulkland 
Islands, in November '70. Lord Chatham was at the time in 
the opposition : — 

<^ My Lords, the subject on which I am speaking, seems to call upon 
me, and 1 willingly take this occasion to declare my opinion upon a 
question, on which much wicked pains have been employed to dis- 
turb the minds of the people, and to distress government. My opi- 
nion may not be very popular^, neither am 1 running the race of popu- 
larity. I am, myself, clearly convinced, and I believe every roan, 
^ ivho knows any thing of the Ensrlish navy, will acknowledge that, 
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without impressing, it is impossible to equip a respectable fleet 
within the time in which such armaments are usually wanted. If 
tliis Tact be admitted, and if the necessity of arming upon a sudden 
emergency should appear incontrovertible, what shall we think of 
those men, who, in the moment of danger, would stop the great de- 
fence of their country. Upon whatever principle they may act, 
the act itself is more than faction — it is labouring to cut off the 
right hand of the community. I wholly condemn their conduct, 
and am ready to support any motion that may be made for bring- 
ing those aldermen, who have endeavoured to stop the execution 
of the admiralty warrants, to the bar of this house. My Lords, I 
do not rest my opinion upon necessity. I am satisfied, that the 
power of impressing is founded upon uninterrupted usage. It is 
the Consuetudo Regni^ and part of the common law prerogative of 
the crown."* 

By the laws of nations and the tenor of treaties, a bellige- 
rent has a right, only, to take out of a neutral vessel enemies 
engaged in military service ; no where has he a right to take 
out his own subjects. The municipal law, that is the law of 
allegiance of a country, cannot extend to the high seas — if so, 
it would apply in peace as well as in war, and to property 
as well as to persons. If a sovereign has once a right to the 
persons of his subjects on the high seas, he always has that 
right. He may want their services as well against an inter- 
nal as an external enemy, and for other purposes than those 
of war. Ifhehasa right to take, he has, also, a right to 
search. But on the occasion of every war, in which England 
has been engaged, American seamen have been visited with 
the arbitrary and pernicious effects of this system. f It is 

♦See, also, a passage in Junius (vol. ii. p. 351. WoodfalFs edition^ 
written about the same time, together with tlie opinions of Messrs. 
Wedderburn, Glyn and Dunning. 

t We are aware that the evil is one of long standing between the go- 
vernments. Seamen were impressed as early as 1792 on tlie coast of 
Africa, and in British ports in the first year of the war between En- 
gland and France. 
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true it is a municipal regulation of a foreign nation ; but in 
practice it affects the neutral more deeply than the subjects 
of the government, from which the law emanates. A great 
many projects to remedy the evil have been conceived ; but 
none have been satisfactory to both parties, as America would 
not consent to any arrangement, that should not secure her 
citizens from impressment on the high seas. Mr. King in 
1803, was on the eve of concluding a very satisfactory con* 
vention with lord St. Vincent, the first lord of the admiral- 
ty. It was in these words : — " No seaman nor seafaring per- 
son shall upon the high seas, and without the jurisdiction of 
either party, be demanded, or taken out of any ship or vessel 
belonging to the citizens, or subjects of one of the parties, 
by the public or private armed ships, or men of war belong- 
ing to or in the service of the other party ; and strict orders 
shall be given for the due observance of this engagement." * 
As the United States did not object that their vessels should 
be visited in port under the protection of the consul, this arti- 
cle afforded all necessary security. Lord St. Vincent ulti- 
mately refused to sign, on the pretext, that the narrow seas 
should be exempted from the operation of the provision. It 
was not to be expected that the doctrine of the mare clausum 
would be revived on that occasion, but it served effectually 
to frustrate the convention. 

'^Is there a questioo of contraband, is the vessel destined to a 
blockaded port in yiolation of established principles, or does she 
contain enemies^ property, the greatest extent to which the mari- 
time law is carried by any nation ? In these cases she is con- 
ducted to port for trial, the parties are heard by an impartial and 
responsible tribunal, and are heard again by appeal, if they desire 

it. 
* June 1797 to 1801 — 2059 applications for seamen impressed inclu- 
ding many made previous to those years by Mr. King and Mr. Pink- 
ney — 102 only British subjects— less than l-20th of the whole impress- 
ed — 1142 discharged as not being British subjects — more than one 
lialf— 805 for further proof— with a strong presumption that the whole, 
or a greater part, at least, were aliens. 
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it. Are any of the passengers on board the neutral vessel in the 
oaTal or military wrrice of the eoemy ? If such are found, they 
are made prisoners, but as prisoners they have rights, which the 
opposite belligerent is bound to respect. This practice, (impress- 
ment) honever, looks to other objects than are here recited. It 
involves no question of belligerent on one side, and of neutral on 
the other. It pursues the vessel of a friend for an unlawful par* 
pose, which it executes in a manner equally unlawfuL Every com- 
mercial vessel of the United Slates, that navigates the ocean, is lia- 
ble to be Invaded by it, and not an individual on board any of them 
iB secure, while the practice is maintained. It sets up every offi- 
cer o( his majesty^s navy as a judge, from whose decision there is 
no appeal. It makes iiim a judge not of properly, which is held 
more sacred, nor of the liberty of his fellow subjects only, however 
great the trust and liable to abuse on the main ocean, but of that 
of the citizens of another power, whose rights, as a nation, are 
trampled od by the decision ; a decision, in rendering which everj 
rule of evidence is violated, as it puis the proof of innoceoce on 
the accused, and is further highly objectionable, as there Is too 
touch reason to believe that it has been often guided more by the 
fitness of the party for service than any other circumstance. 

" It IS possible that this practice may in certain cases, and under 
certain circumstances have been extended to the vessels of other 
powers, i>ut with them there was an infallible criterion to prevent 
error. It would be easy to dlsdnguish between an Englishman and 
a Spaniard, nn Italian or a Swede; and the clear irreaistibla eri*^ 
dence of his national character, and, perhaps, of tils desertiun,'^ 
would establish the British claim to the individual, and recoacila 
the nation, into whose service he had entered, to his sarrender. 
But the very circumstances, which would constitute an inMUble 
criterion in those cases, would be sure to produce endless error in 
the other. Who is so skilful in physiognomy as to distingidah ba^ 
tween an American and an Englishman, especially among thoN 
whose profession and whose sea terms are the same f It !• art 
dent that this practice, as applied to a foreign nalior to any gEsat 
extent, has grown out of the American revolution, and that it la li4> 
possible for the United States not to see in it the assertion of a 
claim, which is utterly incompatible with that great event. Wbia 
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the character of this claim, and the pernicious tendency of the 
practice are maturely weighed, it must famish cause for surprize, 
that some jiist and friendly arrangement has not long since heen 
adopted to prevent the evils incident to it.^' 

We shall now return to the regular course of this narra- 
tion. We have already said the American government re- 
fused to ratify the treaty of 1806. But notice of this circum- 
stance was not received in England till July of the next year ; 
where Mr. Pinkney remained as minister plenipotentiary. 
We have not spoken of the proceedings of the British minis- 
ters in this country with our own government during the peri- 
od, of which a brief account has just been given. — It would 
be but a repetition ; and, in reality, with the exception of 
Spain to a certain extent, all the important negotiations of 
this country have been conducted in Europe ; particularly 
with France and England. 

The vexatious conduct of the English on the American 
coast continued during the spring of 1807. The unfortunate 
and extraordinary affair of the Chesapeake'^ took place in 

* United States frigate Chesapeake, 

CHESAPEAKE BAT, JUNE 23, 1807. 

SiB, — Yesterday, at 6, a. m. the wind became favourable, and know- 
ing your anxiety that the ship should sail with all possible despatch, 
we weighed from our station in Hampton Roads, and stood to sea. In 
Lynnhaven bay we passed two British men of war, one of them the 
Bellona, the other the Melampus ; their colours flying, and their ap- 
pearance friendly. Some time afterwards, we observed one of the 
two line of battle ships that lay off cape Henry to get under way, and 
stand to sea; at this time the wind became light, and it was not until 
near four in the afternoon that the ship under way came within hail. 
Cape Henry then bearing n. w. by w. distance 3 leagues. • The com- 
munication which appeared to be her commander's object for sjieaking 
the Chesapeake, he said he would send on 4)oard ; on which I ordered 
the Chesapeake to be hove to for his convenience. On the arrival of 
the officer, ho presented me with the enclosed paper No. 1. from the 
captain of the Leopard, and a copy of an order Grom admiral Berkeley, 
which another officer afterwards took back, to which I gave the en- 
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June, and on the second day of July foUowing, the President 
issued his proclamation, requiring all British vessels, bearing 
a king's commission to depart, and forbidding all to enter the 
waters of the United States. The government determined, 

closed answer, No. 2, and was waiting for his reply. About this time 
I observed some appearance of a hostile nature, and said to captain 
Gordon, that it was possible they were serious, and requested him to 
have ias men sent to their quarters with as little noise as possible, not 
using those ceremonies which we should have done with an avowed 
enemy, as I fully supposed their arrangements were more menace 
than any thing serious. Captain Gordon immediately gave the orders 
to the officers and men to go to quarters, and have all things in readi- 
ness ; but before a match could be lighted, or the quarter biD of any 
division examined, or the lumber pn the gun deck, such as sails, ca- 
bles, &c. could be cleared, the commander of the Leopard bailed ; I 
could not hear what he said, and was talking to him, as 1 soppoMd^ 
when she commenced a heavy fire, which did great execution. 

It is distressing to me to acknowledge, that I found from the advan- 
tage they had gained over our unprepared and unsuspicious state, did 
not warrant a longer opposition ; nor should I have exposed this ship 
and crew to au galling a fire had it not been with a hope of getting the 
gun deck clear, so as to have made a more formidable defence : con- 
sequently our resistance was but feeble. In about twenty minutes af- 
ter I ordered the colours to be struck, and sent lieutenant Smith on 
board the Leopard, to inform her commander that I oonaidered the 
Chesapeake her prize. To this message I received no answer ; the; 
Leopard's boat soon after came on board, and the officer who came in 
her demanded the muster book. I replied the ship and books were 
theirs, and if he expected to see the men he must find the v. Thejf 
called on the purser, who delivered his book, and the mesi wore ex- 
amined, and the three men demanded at Washington, and one mei| 
more, were taken away. On their departure from the shipi, I wrote 
the conunander of the Leopard the enckiaed Ne. 3, to which I leosive^ 
the answer No. 4. On finding that the men were his only olyeet, esA 
that he refused to consider the ship his prize, and the ofiken and 
his prisoners, I called a council of our officers, and requested 
opinion relative to the conduct it was now our doty to pmMMu The 
xesuh was, that the ship should return to Hampton Road% 
wait your fhrther orders. 
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at once, to suspend 411 negotiation, till repamtioh ^^nm MtSUt 
for this batt«ge. The kmnoiDity of n national skip from 
search, for anjr piir][x>Be whatever, is not contested by atay ttfei^ 
tion ; and the tetAs of repairation, demanded by the American 

I hare sent this fetter to yon by Captain (iordon, in order thai yoil 
may have an oppOrtumty of getting such informatioa as yon may 
wish. 

With great respect, I have the honour to be, &c. 

(Signed) JAMES fiAHRON. 

lYon. Robert Smitb, Secn^ary of (he Navy, Washington. 

No. 1. 

The captain of his Britannic mcgesty's ship Leopard, has the honour 
to enclose to the captain Of the United States ship Chesapeake, an Or- 
der from the honourable yice-admiral Berkeley, commander in chief 
of his ibajesty's ships on the Noith American station, respecting some 
deserten from the ships (therein hof^tttlOii'ed) under his eommand, and 
supposed to be now serving as pot t>f the crbw of the bheiapeake. 

The ci^tain of the Le<^ard will not presume to Say anything in ad- 
dition to what the commander in chief has stated, more than to ex- 
press a hope, that every circumstance respecting them may be adjusted 
in a manner that the harmony subsisting between the two countries 
inay remain tmdistuibed. tl. M, sk^ Leopard^ ai sea, 

June 22, 1807. 
T6 the commAnd& tf the U.S. ship Chesapeake. 

fto; 9. 
I know of no such men as you describe. The officers that were on 
the recruiting service for this ship, were particularly instructed by the 
government, through me, not to ehter any deserters from his Britan- 
nic majesty's ships ; nor do 1 know of any being here : t am ako ia- 
Siructed nevior to permit the crew of any ship that I cohuaaand to bo 
mustered by any other but their own officers, it is my disposition to 
preserve harmony, and I hope this answer to your despatch wiU prove 
satisfactory. JAMfiS BARJEtON. 

•^tea,/ttn«23,1807« 
To the command of his B. M. sh^ Leopard. 

No. 3. 
Sir,— I consider the frigate Chesiipi^ak^ your prize, and Ma reiady 
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government, on this occasion, were not only a formal disa- 
vowal of the act and restoration of the four men taken out, 
but as a security for the future, an.enture abolition of the prac- 
tice of impressment under the American flag. It was a par- 
ticular injunction to the American minister in London not to 
treat of the affair of the Chesapeake separately, but to consi- 
der all those injuries, which properly fell under the same head, 
as one entire subject. For this assault upon its dignity and 
sovereignty, the country had a right to exact the most solemn 
and public form of retribution and acknowledgment. Both 
England and France have, within the last century, sent an 
extraordinary ambassador for the purpose of offering an apo- 
logy for a violation of national sovereignty, infinitely less im- 
portant. 

This mode of discussion met with an unfavourable recep- 
tion from the British government. The act of the officer had 
been early disavowed, and a promise of ample reparation 
made. But England refused to consider this matter in con- 
nexion with the. subject of impressment, or any other point 

to deliver her to any officer authorized to receive her. By the return 
of the boat I shall expect your answer, and have the honour to be, dec. 

JAMES BARRON. 
Chesapeake f at sea, June 22, 1807. 
To the commander of his B. M. ship Leopard. 

No. 4. 
Sir, — Having to the utmost of my power fulfiUed the instructions of 
my commander in chief, I have nothing more to desire, and must in 
consequence proceed to join the remainder of the squadron, repeating 
that I am ready to give you every assistance in my power, and do most 
sincerely deplore that any Uves should have been lost in the execution 
of a service which might have been adjusted more amicably, not only 
with respect to ourselves ; but the nations to which we respectively 
belong. I have the honour to be, &c. 

S. P. HUMPHREYS. 
Leopard, at sea, June 22, 1807. 
To the communder of the U, S. ship Chesapeake, < 3 killed, 

n® wounded. 
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then under discussion. The proclamation of the President 
was, also, regarded as in some degree assuming, by the act of 
the American government itself, restitution for this unfortu- 
nate business. England professed to consider this measure 
altogether in a hostile light, and as precluding the offer of re- 
paration they were disposed to make. Here Mr. Monroe's 
mission terminated. 

The ground the ministry took on this occasion, was attend- 
ed with every advantage they could hope to derive from de- 
lay, though their ships were exposed the whole time to the 
very great inconvenience ofbeing deprived of their usual ports 
and places of resort on the American coast. They could not 
have desired a war with the United States. There had been, 
perhaps, no period since the French revolution, when policy 
more clearly pointed out to them the propriety of avoiding 
dilSiculties with America. Napoleon had, a short time be- 
fore, succeeded in overwhelming, at the disastrous battle of 
Jena, the strength and pride of Prussia ; and he appeared no 
longer to have an enemy to the west of the Vistula. When 
the proclamation of the President was issued, before notice of 
it could even be transmitted to the British government, the 
alternative of transferring the negotiation to the United 
States, or of declaring war, was offered to England. Mr. 
Canning (September 3,] at once informed Mr. Monroe, that a 
minister would be sent to the United States, provided with 
proper instructions to bring tliis unhappy dispute to an hon- 
ourable conclusion. Mr. G. H. Rose was accordingly sent, 
and arrived in this country in January 1808. But his missioQ 
was altogether unsatisfactory. jHe had positive instructions 
not to treat of the affair of the Chesapeake, while the proclsr 
mation of the President was in force ; nor was be permitted 
at all to connect the subject of impressments from private 
vessels with that matter. The British government still consi- 
dered the proclamation as a hostile measure, as assuming re- 
tribution ; and, while in force, no arrangement for the wrong 
done could be made on equal term?. They had at once dis- 
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tivbw^ tte ict of the officer, and voluntarily made an oflbr 
lof iQparation. On the other hand, the American govermtoetit 
n^iarded the prcfclamation as a measure of precaution, for thfe 
{UltpO^ of pr'otecting thoir citizens and shores from outrages, 
not only similar to this, but from a repetition of scenes scarce- 
ly le^s a violation of national rights, though presenting a lest 
striking character. The proclamation was not directed alone 
tb the afikir of the Chesapei^e ; it had in view the conduct of 
the Britifili officers oh the coast, from the beginning of iSA 
BUropeftn war. This consideration of the matter on the pftit 
it>f Ameriea immediately put an end to the missifm of Mt» 

The afiailTB of the two countries were, at this thn^, itt ^ 
loitore aggravated and alarming state than they had been since 
*94i We have now reached the close of the year 1807 ; it te 
the termination of the first period we proposed to consider ib, 
thit chUpter ; a period immediately preceding die orders in 
council.* With the brief exception of a isii^fe Jrear, Franoe 
imd England had been constantly at war since 1993. Ame- 
ficft) betting out with the fairest prospects, and with the ain- 
tekeBi determination to maintain an exact imd impartid n^ir- 
l^ity, saw every year fresh inroads made on her rights and 
commerce. She was more and more impressed with the necei^ 
•ity of either retiring altogether from the ocean, and Udoptit^ 
the policy, recommended by one of her Presidents in m wolk 
written during the revolution wari-— or of becoming A ptrtjr tit 
the contest* Her studious, unceasing negotiations had anrail- 
ed nothing ; one scheme of a convention the British govern- 
ment refused to accept,^-another the American gtyvennlMit 
tefhsed to ratify ; — ^not a maritime right, not a c uuuteitei iift 
privilege Was secured. Her diplomatic labours had tiiA ttudS^ 
tOrated a single decree of the belligerents, had not i l eht ytA 
for a single hour their rapid course, in sweeping to deCbot- 
tion neutrals and all their rights. We cannot say the t^fHatif 



* First orders promulgated in November 180^. 
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bore these indignities with composure ; but, at least, tkey 
bore them with patience, in the hope that relief would ^lUJ, b^ 
found in negotiation. At the time of the attack on the Ct^ 
sapeake, few persons believed the forbearance of the gQvefan 
ment or of the people, couM have been put toTa ^lore cvfi^ 
trial. But our neutrality survived even that afiair. 

In the mean time, very important events had Xn]ke^ pla^^ 
in Europe. In November 1807, the first ord^is ijji coi^i^ 
were issued ; and a copy of them was communicated to CoOh 
gress by the President, on the 2d February 1808. Tbey wi|4 
be found, at length, in the documents accomipanjii^g ^{^ 
message. On account of their length, we shall here giye ojpjj^ 
an abstifict of them, for which we are indebted to 9fi inteUJN 
gent writer of the day : — 

^^ All trade, directly from America to every port and coimtry of 
EorQpcs 9t war with Great Britain, or from which the Briftati Qt^ 
is excladed, is totally prohibited. In this geoeral prohibition^ e?^ 
ly part of Europe, with the exception at present of Swedeni is 1%^ 
eluded; no distinction whatever is made between the dom^^jj^ 
produce of America, and that of the colonies re-exported ff QIA 
thence. 

^^ 7he trade from America to the colonies of all nitons, reo^uj^ 
unaltered by the present orders. America may export the pf9« 
dace of her own country, but that of no other, directly to Sweden* 

^^With the above exception, all articles, whether of domestic or 
colonial produce, exported by America to Europe, must be landed 
in England, from whence it is intended to permit their re-exporta- 
tion, under such regulations as may hereafter be determined. 

^^ By these regulations, it is understood that duties are to be iop- 
posed on all articles so re-exported ; but it is intUnated, tbM M 
exception will be made in favour of sucb, as axe the prodooa of 
the United States, that of cotton excepted. 

^ Any vessel, the cargo whereof shall be accompanied with car* 
tificates of French consuls abroad of its origin, shall, together with 
the cargo, be liable to seizure and condemnation. 

^^ Proper care is taken that the operation of the orders shall not 
commence until time is afforded for their being known to the jpir- 
lies interested." 
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These orders had been preceded by a proclamation of the 
British government, (October 16, 1807,) recalling and prohi- 
biting British seamen from serving foreign princes. We do 
not intend to go into the question of the priority of these or- 
ders or of the French decrees ; though it is well known they 
were issued on the solitary and broad ground of retaliation ^ 
the British courts of admiralty ever considered them in that 
light. But in war, retaliation has a very comprehensive 
meaning ; a thing entirely unwarrantable in itself, is excused 
on this pretext. And, after all, it is in some degree uncertain 
how far the British government can reasonably profit of this 
justification ; though, as it respects the neutral, not afibrding 
the slightest apology, relief, or consolation. Any one, who* 
will take the pains to look into the very fiill examination on 
the orders in council, before the House of Commons,* will, at 
least, be inspired with some doubt as to the amount of mis- 
chief the Berlin decree did British commerce. We admit the 
matter is a most perplexed one, particularly as it related to 
the course of exchange ; and we are far firom being in a situa- 
tion to give an opinion on it. But, in another point, retalia- 
tion furnished a still feebler excuse. The British orders were 
a much greater grievance to the neutral than the Berlin and 
Milan decrees ; for England possessed, in some degree, the 
power to execute them. And it is a remarkable combina- 
tion of circumstances, that the very navy, directed to enforce 

* On the petitions from Liverpool, Manchester, and London, against 
orders in council in 1808. These petitions were heard by evidence, 
and by counsel (Mr. Brougham) at the bar of the House. One of the 
most concise, and, perhaps, ablest defences of the " orders," will be 
found in the speech of Mr. Stephen, dehvered in the House of Com- 
mons, March 6th, 1801), on a motion of Mr. Whitbread, relative to the 
" late overtures of the American government." This speech is report- 
ed at length in A pp. to Parliamentary Debates, vol. xiii. It is, how- 
ever, just to state, that one of the principal opponents of the orders in 
England, declared that British trade suffered very much two or three 
months previous to the orders in council, in consequence of the Berlin 
decree, or of the great power of Bonaparte on the continent. 
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these orders, was at the same moment virtually engaged in 
protecting neutral commerce from the operation of the 
French decrees. The right of retaliation was not exercised 
for a year ; for no other notice was, in the outset, taken of 
the Berlin decree, than in prohibiting, in January 1807, all 
trade between those countries of Europe so much under the 
influence of France as to reject British trade.* England 
waited to ascertain whether the French would carry their 
threats into execution, and whether neutrals would acquiesce 
in those maritime usurpations. 

The British orders produced an extreme sensation in 
this country. The neutral was placed between confiscation 
and confiscation ; if he went to a French port without 
touching at a British, and paying such taxes or duties as 
the government chose to impose, he was liable to capture ; — 
and if he touched at the British port, he was certain of con- 
demnation when he arrived at the French. The actual loss 
by capture, to the declaration of war in June 1812, was, in it- 
self, very great ; but a still more severe loss arose from the 

* The effect of the order of January, was to forbid the coasting 
trade of the enemy. On the part of England this might have been a 
judicious undertaking, but it is quite evident that the ground assumed 
on this occasion was, that the British government did not choose to in- 
terrupt the commerce of neutrals. When General Armstrong protest- 
ed against the Berlin decree, within a month after its promulgation, 
he received an answer from the French minister Decr6s, that the in- 
strument did not apply to America. During the first twelve months 
of this decree, American commerce increased with England, and the 
case of the Horizon, and of the first orders in council, were both 
known at the same time in the United States. We have in '96, '97, 
and in 1800, specimens of decrees somewhat similar to the Berlin. 
They were never executed out of the limits of France. As a neutral 
government, the aid of America could not be justly invoked in check- 
ing the evils the acts of one belligerent did to the commerce of the 
other. And, after all, the misfortune of this country was, that whe- 
ther the belligerents adopted offensive measures, or simply those of 
retaliation, America was one of the first and greatest victims. 

32 




250 TREATY OF GHENT WITH ENGLAND. 

alann these orders spread through the mercantile part of the 
community, from tlie necessity merchants were under of eo 
shaping their adventures as not to expose their property to de- 
struction, and from the various restrictive acts, to which the 
American government thought itself compelled to resort for 
the protection of the vessels and of the rights of the citizens. 
In consequence, there was a vast capital lying idle, and a 
great number of enterprizing, industrious, intelligent citizens 
living without employment. To shield itself against these 
constant inroads on its neutrality, the United States had re- 
course only to such measures as a desire of peace could dic- 
tate. It will be seen that they were not vigorous enough 
for the occasion. Negotiation abroad having failed, a course 
of municipal regulations, in the shape of restrictions and pro- 
hibitions, was commenced in 1806. The first measure was 
an act to forbid the importation of certain goods, wares, and 
merchandise from Great Britain and its dependencies, after 
November of that year. This was followed by the embargo of 
December 1 807, and the non-intercourse of March 1 809. We 
have not mentioned the partial or supplementary acts. From 
180G, to the declaration of war in 1812, the nation was sub- 
jected, the greater part of the time, to a restrictive system. 
But the trade was never so extensive, or more profitable, than 
in the two years immediately preceding this period. The 
imports and exports were both greater than they had been in 
any former years, and the commerce of the country was obvi- 
ously making a rapid and solid progress. The export trade, 
in the course of sixteen years, had acquired an *' augmenta- 
tion of 89,331,109 dollars." In 1807, it was reduced in an 
instant to the aggregate of 22,430,960 dollars, only 1,677,862 
more than the amount in 1791, the second year after the or- 
ganization of the present government.* The restrictive 
system was adopted to secure the rights and save the proper- 
ty of tlic citizens, to prepare the country for a war, or to prc- 

* Scybcrt. Statistical Annals. 
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vent, as much as possible, circumstances of irritation and ag- 
gression on the part of the belligerents. The experiment was 
attended with little success. The belligerents were too pow- 
erful, too deeply engaged, to be diverted from their course by 
measures so entirely passive. It is impossible to compel 
countries like France and England, abounding in such infi- 
nite resources, to abandon a whole system of policy, particu- 
larly of the magnitude of the one for which they were then 
contending, by depriving them, for a few years, of the com- 
inerce of a single neutral state. 

In the summer of 1808, it was intimated to the British go- 
vernment, that the embargo, and the acts supplementary to it, 
would be repealed, as it respected that country, whenever the 
orders in council, so far as they related to the United States, 
should be suspended. This offer England rejected, refusing 
to obtain a favour from America by a concession to France. 
The embargo was considered, by the ministry, as a municipal 
measure, affecting only the citizens of the United States; 
they did not pretend to make any complaint of it. But they 
took a very different view of the orders in council, — in their 
opinion, a right of retaliation, they exercised against their 
enemies. 

The difficulties and embarrassments of the country became 
every day greater. There appeared to be no alternative but 
an entire suspension of commerce with all the world, or war 
both with England and France. We shall extract a para- 
graph from a report made to the House of Representatives in 
November 1808 : — 

^^ The aggressions of England and France, collectively affecting 
almost the whole of our commerce, and persisted in, notwithstand- 
ing repeated remonstrances, explanations and propositions the most 
candid and unexceptionable, are, to all intents and purposes, a ma- 
ritime war waged by both nations against the United States. It 
cannot be denied, that the uUimaie and only effectual mode of resisting 
that warfare, if persisted in, is war. A permanent suspension of com- 
merce, afler repeated and unavailing efforts to obtain peace, woold 
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not properly be resistance,-— it would be withdrawing from the con* 
test, and abandoning our indisputable right freely to navigate the ocean. 
The present unsettled state of the world, the extraordinary sitaa- 
tjon in which the United States are placed, and the necessity, if 
war be resorted to, of nnaking it at the same time against both na- 
tions, and these the two most powerful of the world, are the prin- 
cipal causes of hesitation. There would be none in resorting* to 
that remedy, however calamitous, if a selection could be made on 
any principle of justice, or without a sacrifice of national uide- 
pendcnce." 

This gloomy prospect was for a moment relieved by a cir- 
cumstance, hailed as most auspicious in the outset, but which 
ultimately added to the accumulation of difficulties and pro- 
vocations. We speak of Mr. Erskine's negotiation in April, 
1809.* This arrangement suspended, for a short lime, the 
appearance and necessity of war. The proposition inade by 
Mr. Erskine, that the orders in council, of January, and No- 
vember, 1807, should be withdrawn, on the 10th day of June, 
as far as respected the United States, provided the intercourse 
should be renewed between America and England, was re- 
ceived with great satisfaction by this government. An imme- 
diate answer, on the same day, was made by the Secretary of 
State, that the President would, in pursuance of the 11th sec- 
tion of the statute, commonly called tlie non-intercourse act, 
issue a proclamation, so that the trade of the United States 
with Great Britain might on the same day be renewed, in the 
manner provided in that act. Accordingly, on the very day 
(April 19) on which this note was written, the following pro- 
clamation was officially published : — 

'• By the President of the United States, a proclamation. Where- 
as it is provided by the 11th section of the act of Congress, 
entitled " an act to interdict the commercial intercourse between 

the 

* Mr. Rose, and Mr. David M. Erskine, were envoys extraordinary 
and ministers plcnipoteiiiiarv. Mr. Rose left this eoimtry in March, 
1 POP. 
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• 

the United St.ites and Great Britain and France, and their depen- 
dencies, and for other purposes/^ that, ^^ in case either France or 
Great Britain shall so revoke or modify her edicts, as that they 
shall cease to violate tho neutral commerce of the United States,^' 
the President is authorized to declare the same hy proclamation, 
after which the trade suspended hy the said act, and by an act 
laying an embargo on all ships and vessels in the ports and har- 
bours of the United States, and the several acts supplementary 
thereto, may be renewed with the nation so doing. And whereas, 
the honourable David Montague Erskine, his Britannic majesty's 
envoy extraordinary and minister plenipotentiary, has, by the 
order and in the name of his sovereign, declared to this govem- 
ment, that the British orders in council, of January, and Noyember, 
1807, will have been withdrawn, as respects the United States, on 
the 10th day of June next — Now, therefore, I, James Madison, 
President of the United States, do hereby proclaim, that the orders 
in council, aforesaid, will have been withdrawn on the said tenth 
day of June next, after which day, the trade of the United States 
with Great Britain, as suspended by the act of Congress above 
mentioned, and an act laying an embargo on all ships and vessels 
in the ports and harbours of the United States, 'and the several 
acts supplementary thereto, may be renewed." . 

Mr. Erskine having likewise offered reparation for the af- 
fair of the Chesapeake, the proposition was accepted by the 
American government. He declared, at the same time, that 
a minister, possessing full powers, would be sent to this coun- 
try, to conclude a treaty on all the points in discussion. But 
the satisfaction the arrangement of the 19th diffused, was soon 
dispelled. On the 3d of July of the same year, Mr. Erskine 
gave official notice to the Secretary of State, that his govern- 
ment had not thought proper to confirm the provisional agree- 
ment he had entered into. It was well known, at the time, 
that the motive of this refusal of the ministry was the circum- 
stance of the minister having exceeded his instructions. In 
consequence of this communication, the President issued a 
second proclamation of August 9, 1809, declaring that the 
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non-intercourse act was again in force, in regard to Gres 
Britain. The British government also issued orders to pn 
tect from capture such American vessels as had left the Unite 
States in consequence of the proclamation of the President, i 
April 19th. 

This was an unfortunate business ; it was justly a disa] 
pointment to the American government and people, and e: 
ceedingly increased the probability of war. We believe thi 
no doubt now remains, but that it would have been for tt 
benefit of Great Britain to have confirmed the arrangemei 
of April, 1809, — or what was, in reality, equivalent to it, tli 
proposition of the American government, of the summer i 
1808. England would not accede to either, on the groaoi 
that such a state of things would amount to a virtual repeal < 
her orders. Mr. Erskine certainly exceeded his instructions, i 
he admits himself, in his letters to Mr. Canning. He attemp 
no justification of his conduct, in relation to the two cond 
tions of his instructions, concerning the colonial trade, an 
the enforcing the embargo against France, by the means < 
English men of war, though he offers satisfactory explanatioi 
upon some minor points.* He closes a letter, dated Augu 

* These instructions of Mr. Canning, from a letter to Mr. Erskin 
of January 23, 1809, not only contain two extraordinary propositior 
but as they constitute a principal ingredient in the correspondence h 
tween Mr. Jackson and Mr. Smith, we shall extract them entir 
"From the reports of your conversations with Mr. Madison, W 
Smith, and Mr. Gallatin, it appears, 1st, that the American governme: 
is prepared, in the event of his majesty's consenting to withdraw tl 
ordero in council, of January and Novemhcr, 1807, to withdraw, cotei 
poraneously, on its part, the interdiction of its harbours to ships 
Avar, and all non-intercourse and non-importation acts, so far as r 
8)>ects Great Britain, leaving them in force with respect to France, ai 
the powers which adopt or act under her decrees. 2dly, what is of tl 
utmost importance, as precluding a new source of misunderstandin 
which might arise after the adjustment of the other questions, that Am 
rica is willing to renounce, during the present war, the pretension 
••arrying on, in time of war, all trade with the enemies' colonies, fro 
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10, tlio last he appears to have written, with this expres- 
sion : — " Nothing could have induced me to have deviated, 
in the slightest degree, from the orders I had received, but a 
thorough conviction upon my mind, that by so doing, to a 
certain extent, I should accomplish the object which his ma* 
jesty had in view, when, by too strictly adhering to the letter 
of my instructions, I might lose the opportunity of promoting 
essentially his majesty's wishes and interest." The instruc- 
tions to this minister, and the entire correspondence, have 
since been published. 

In the arrangement made with Mr. Erskine, the American 
government relinquished the ground, taken inunediately after 
the capture of the Chesapeake, that they would not treat of 
that affair, except in connexion with the business of impresen 

which she was excluded during peace. Sdly, Great Britain, for the 
purpose of securing the operation of the embargo, and of the bona fide 
intention of America to prevent her citizens from trading with France, 
and the powers adopting and acting under the French decrees, is to be 
considered as being at liberty to capture all such American vessels as 
may be found attempting to trade with the ports of any of those pow- 
ers ; without which security for the observance of the embargo, the 
raising of it nominally, with respect to Great Britain alone, would in 
fact raise it with respect to all the world. On these conditions, his 
majesty would consent to withdraw the orders in council, of January 

and November, 1807, so far as respects America." " Upon receiving 

through you, on the part of the American government, a distinct and 
official recognition of the three above mentioned conditions, his ma- 
jesty will lose no time in sending to America a minister, fully empow- 
ered to consign them to a formal and regular treaty.'* " Upon the 

receipt here of an official note, containing an engagement for the adop- 
tion, by the American government, of the three conditions above spe- 
cified, his majesty will be prepared, on the faith of such engagement, 
cither immediately, (if the repeal shall have been inmiediate in Ame- 
rica) or on any day specified by the American^ovemment for that 
repeal, reciprocally to recall the orders in council, without waiting for 
the conclusion of a treaty. And you are authorized, in the circum- 
stances herein described, to take such reciprocal engagement on his 
majesty's behalf." Par. Hist. vol. xvii. Append. 124, J25, 126. 
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ment. The government, also, expressed no dissatisfaction, 
that the officer, admiral Berkley, had not only been recalled, 
but had recently been appointed to a high command at Lis- 
bon. Nor could America have been satisfied with the partial 
explanation, given by Mr. secretary Canning to Mr. Pinkney, 
of the reasons of the disavowal of the Erskine arrangement ; 
particularly as the secretary intimated, that the minister then 
in America would be furnished with instructions on this sub- 
ject. Propriety obviously required, that the explanation 
should be given on the spot ; and, as the confidence of his 
government had been withdrawn from the individual who 
fi^amed the provisional convention, he was an unsuitable per- 
son for that purpose. These instructions were never executed 
by him. This was a duty that naturally, and with great fit- 
ness, fell upon his successor. It is, however, proper to state, 
that Mr. Erskine was not invested with full power to make a 
treaty ; and he had never exchanged his powers with any per- 
sons properly authorized, on the part of the American govern- 
ment. When the convention was made, he stood in the light 
only of an accredited minister. In a recent instance, our go- 
vernment withheld their sanction from a treaty, concluded by 
envoys invested with full powers, and especially accredited 
for that purpose. The ratification was refused, in that case, 
without the customary form of submitting it to that body, in- 
vested, under the constitution, with the examination of trea- 
ties. It is, indeed, evident, from an expression, in Mr. Er- 
skinc's letter, of April 18th, that he himself did not possess 
a full power. It is as follows : — *' On these grounds and ex- 
pectations, I am instructed to communicate to tlio American 
government, his majest3's determination of sending to the 
United States an envoy extraordinary, invested with full 
powers to conclude a treaty on all the point.^ of the relations 
between the two countries." At that time, Mr. Erskine was 
authorized to bind his government, only on the three condi- 
tions of his instructions. He was, moreover, authorized to 
assure the American government, that if they wislied to act 
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upon the arrangement, before a formal treaty could be made, 
full and immediate effect should be given to it in England. 

The next negotiation presents us with still greater circum- 
stances of irritation, though of a very novel character. It 
began in anger, and was speedily terminated. Mr. Jackson, 
the successor of Mr. Erskine, who had been recalled, arrived 
in this country in the autumn of 1809. Having presented 
his credentials, he had two conferences with the secretary of 
state ; but verbal communication did not extend beyond that 
point. On the 9th of October, the secretary addressed him a 
letter, complaining that no distinct or solid reasons had been 
given for the disavowal of the Erskine arrangement. 'The go- 
vernment was entitled to receive not only a formal disavowal 
from a public functionary on the spot, but the acknowledged 
principles of the laws of nations (Vattel) required, that the rea- 
sons should be '^ solid and weighty." The case was an extraor- 
dinary one : Jn tlie usual conventions, made between nations, no 
part of them were, in general, subject to be executed, till ratified 
by the respective governments. But the arrangement of 1809 
was carried, by tlie American government, into immediate exe- 
cution ; and the merchants, relying upoft the good faith with 
which it was concluded, sent their vessels to sea, as soon as the 
time, fixed -by the proclamation of the President, would allow. 
The letter concluded with the following expression :— " To 
avoid the misconceptions, incident to oral proceedings, I have 
the honour to intimate, that it is thought expedient, that our 
further discussions, on the present occasion, be in the written 
form." . An answer was written to this letter, on the lltb, b^ 
Mr. Jackson : — 

^^ I have had the honour of receiving your official letter of the 
9th inst. towards the close of which you inform me, that it has 
been thought expedieot to put an end to all verbal coromuDicatioo, 
between yourself and me, in discussing the important objects of my 
mission. Considering that a very few days have elapsed, since T 
delivered to the President a credential Jettcr from the king, my 
master — and that nothing has been even- alleged to have occurred, 
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to depriFe me of the facility of access, and of tiie credit to which, 
according to immemorial usage, 1 am by that letter entitled, 1 be- 
lieve there does not exist, io the annals of diplomacy, a precedent 
for soch a determination, between two ministers, who have met 
for the avowed purpose of terminating amicably the existing dif" 
ferences between their respective countries ; but, after mature re- 
flection, I am induced to acquiesce in it, by recollection of the 
time that must necessarily elapse, before I can receive his majesh 
ty's commands upon so unexpected an occurrence, and of the de- 
triment that would ensue to the public service, if my ministerial 
functions were, in the interval, to be altogether suspended. I shall, 
therefore, content myself with entering my protest against a pro- 
ceeding, which I can consider in no other light, than as a viola- 
tion, in my person, of the most essential rights of a public minis- 
ter, when adopted, as in the present case, without any alleged 
misconduct on his part.'' 

This declaration was, perhaps, hasty ; and the opinion, here 
expressed, will, on examination, be found to be incorrect. 
Two discussions had been held, and such progress made in 
the topic, as to render a precise statement necessary, in or- 
der that the views and propositions of the respective parties 
might be exactly understood. This is not unusual in diplo- 
macy. A very recent instance took place in the negotiation 
between Mr. Pinkney and Mr. Canning in 1808. The late 
diplomatic intercourse between the two governments render- 
ed such a precaution abundantly necessary. Various and very 
important misconceptions had arisen from neglect of this 
mode of proceeding. The instructions, sent by Mr. Canning 
to Mr. Erskine, originated entirely in a misunderstanding on 
the part of the latter gentleman of the sentiments expressed 
in conversation with members* of the government. Mr. 
Jackson was, also, somewhat incorrect in the construction he 
put on this intimation of the American secretary ; the lan- 
guage not admitting of a meaning, so broad and comprehen- 
sive. It was apparently intended, that the restriction to writ- 

^ Messrs. Gallatin, Smith and Madison. 
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ten communication should apply only to the particular dis- 
cussions then in hand ; — ^by no means to a denial of all verbal 
intercourse whatever. Mr. Jackson was satisfied with an ex- 
planation of this matter, subsequently given.. 

The correspondence between the American secretary of 
state and the British minister began under these and other 
unfavourable auspices ; it had a speedy and unfortunate ter- 
mination. Omitting other matters, that led to some angry re- 
marks, we shall proceed at once to the particular topic that 
immediately brought about the dismissal of Mr. Jackson. It 
turned upon the point, whether the whole of Mr. Erskine^s i»- 
structions were known to the American government. We shall 
begin with an extract from Mr. Jackson^s letter of October 11, 
where this subject is first mentioned : — 

^^ It was Dot known, when 1 left England, whether Mr. Erskine 
had, according to the liberty allowed him, communicated to jou in 
extenso his original instructions. It now appears that he did not. 
But in reverting to his official correspondence and particularly to a 
dispatch addressed on the 20th of April to his majesty's secretary 
of state for foreign affairs, I find that be there states, that he had 
submitted to your consideration the three conditions, specified in 
those instructions as the ground work of an arrangement, which) 
according to information received from this country, it was 
thought in England might be made with a prospect of great mntoat 
advantage. Mr. Erskine there reports verbatim tt seriatim your 
observations upon each of the three conditions, and the reasons, . 
which induced you to think, that others might be substituted in lieu 
of them. It may have been concluded between you, that these 
latter were an equivalent for the original conditions, but the very 
act of substitution evidently shows, that those original conditions 
were in fact very explicitly communicated to you, and by you of 
course laid before the President for his consideration. 1 need hard- 
ly add, that the difference between these conditions, and those con- 
tained in the arrangement of the 18th and 19th of April, is suffi- 
ciently obvious to require no elucidation, nor need I draw the con- 
clusion, which 1 consider as admitted by all absence of complaint 
on the part of the American government ; viz., that under such 
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circumstances his majesty had an nndoobted and incontrovertible 
right to disavow the act of his minister. I must here allude to a 
supposition, which you have more than once mentioned to me, and 
by which, if it had any the slightest foundation, this right might 
perhaps have been in some degree affected. You have informed 
me that you understood that Mr. Erskine had two sets of instruc- 
tions by which to regulate his conduct, and that upon one of them, 
which had not been communicated either to you or to the public, 
was to be rested the justification of the terms finally agreed upon 
between you and him. It is my duty, sir, solemnly to declare to 
you, and through you to the President, that the dispatch from Mr. 
Canning to Mr. Erskine, which you have made the basis of an offi- 
cial correspondence with the latter minister, and which was read by 
the former to the American minister in London, is the only dispatch, 
by which the conditions were prescribed to Mr. Erskine for the 
conclusion of an arrangement with this country on the matter to 
which it relates.^' 

This paragraph plainly intimates that the American go- 
vernment were acquainted with Mr. Erskine's instructions. 
They, therefore, must have known that the convention was 
contrary to those instructions; and it cannot and it ought not 
to be matter of surprise^ that the convention was disavowed. 
This conclusion is strengthened, in the opinion of the English 
envoy, by the absence of all complaint on the part of Ameri- 
ca. But the extract ends with a qualifying phrase inconsis- 
tent in its meaning with the leading feature of the paragraph. 
If Mr. Erskine had, in the belief of the American government, 
other instructions than those he commimicated to the Ameri- 
can secretary, it is quite obvious, the American government 
could not positively have known that the convention concluded 
was at variance with his instructions. If an envoy has sever- 
al sets of instructions, if he exhibits only one set to the minis- 
ter with whom he treats, and after that makes a treaty at va- 
riance with the instructions exhibited, particularly of the sim- 
ple and precise character of those shown by Mr. Erskine, the 
impression on the minister's mind probably would be. that ho 
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had not seen all the instructions of the envoy. In the letter 
of October 19th of the secretary of state will be found a par- 
ticular answer to the quotation already made from Mr. Jack- 
son's letter of the 1 1th : — 

ft 

" The stress you have laid on what you have been pleased to 
state, as the substitution of the terms finally agreed od, for the 
terms first proposed, has excited no small degree of surprise. Cer- 
tain itjs, that your predecessor did present for my consideration 
the three conditioDS, which now appear in the printed document — 
that he was disposed to urge them more than the nature of two of 
them (both palpably inadmissible and one more than merely inad- 
missible) could permit, aod that, on finding his first proposal unsnc- 
cessful, the more reasonable terms comprised in the arrangement 
respecting the orders in council were adopted.'' — ^' The declara- 
tion that the dispatch from Mr. Canning to Mr. Erskine of the 23d 
January, is the ooly dispatch by which the conditions were pre- 
scribed to Mr. Erskine for the conclusion of an arrangement on the 
matter to which it relates,'' is now for the first time made to this 
government, and I need hardly add, that if that dispatch bad been 
communicated at the time of the arrangement, or if it bad been 
known, that the propositions contained in it, and which were at 
first presented by Mr. Erskine, were the only ones on which he 
was authorized to make an arrangement, the arrangement would 
not have been made." 

In this extract the secretary distinctly states, that Mr. 
Jackson's letter furnished the government with the first in- 
formation, that Mr. Canning's dispatch of the 23d of January 
contained the conditions upon which a treaty alone could be 
concluded ; a positive declaration, that the American govern- 
ment did not know before that Mr. Erskine did not possess 
other instructions, than those shown to the secretary ; and if 
the government had possessed that knowledge, the conven- 
tion never would have been made. It is important to mark 
this expression, because here the controversy on that particu- 
lar point could well have terminated ; neither party was un- 
der any obligation to return to it. The language of these 
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letters, both of secretary and minister, had not been particu- 
larly mild or conciliatory. They both obviously wrote under 
some degree of irritation. But no permanent offence had 
been given, Mr. Jackson having declared, he was satisfied 
with the explanation offered by Mr. Smith respecting the 
form of intercourse. Mr. Jackson's answer, under date of 
October 23d, is in the following words : — 

^ I have, therefore, do hesitation in informing yoa, that his ma- 
jesty was pleased to disavow the agreement concladed between 
yon and Mr. Erskine, because it was concluded in violation of that 
gentleman^s instructions, and altogether without aathority to sub- 
scribe to the terms of it. These instructions, I now understand by 
yoar letter, as well as from the obvious deduction, which I took 
the liberty of making- in mine of the 11th instant, were at the time 
in substance made known to you ; no stronger illustration, there- 
fore, can be given of the deviation from them which occurred, than 
by a reference to the terms of your agreement. Nothing can be 
more notorious than the frequency with which, in the course of a 
complicated negotiation, ministers are furnished with a gradatioD 
of conditions, on which they may be successively authorized to 
conclude. So common is the case, which you put hypothetically, 
that in acceding to the justice of your statement, 1 feel myself im- 
pelled to make only one observation upon it, which is, that it does 
not strike me as bearing upon the consideration of the unauthorized 
agreement concluded here, inasmuch as, in point of fact, Mr. Ers- 
kine had no such graduated instructions. You are already ac- 
quainted with that which was given, and 1 have had the honour of 
informing you, that it was the only one, by which the conditions on 
which he was to conclude, were prescribed. So far from the 
terms, which he was actually induced to accept, having been con- 
templated in that instruction, he himself states, that they were sub- 
stituted in lieu of those originally proposed." 

This language may bear a double construction, though the 
presuiTiptioii undoubtedly is, that a foreign minister would 
not attempt to insult a government, to which he was accre- 
dited, in the gross maimer that one form of interpretation 
would imply. If Mr. Jackson intended only to say, tliat the 
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1 
convention was disavowed, because it was in violation of Mr. 

Erskine's instructions, that, as he had now ascertained those 
instructions were known to the American government, and as 
he had himself informed them, that those were the only in- 
structions Mr. Erskinc possessed, the American government 
could not have been surprised the convention was discovered, 
most assuredly no cause of objection or exception could justly 
lie to this language. There is manifestly no intimation in this 
construction, that the American government knew at the 
time of the convention all the instructions of Mr. Erskine, and 
the government always admitted that they had seen a: part of 
his instructions. The other interpretation of this language, 
and the one the government obviously assigned to it, is, that 
the American government did know at the time of the conven- 
tion, that the instructions exhibited by Mr. Erskine were the 
only ones he possessed. Owing to indisposition, the Secretary 
of State did not reply to this letter before the 1st of Novem* 
ber. He observes : — 

*^ I abstain, Sir, from making any particular animadversions on 
several irrelevant and improper allasions in your letter, not all 
comporting with the professed disposition to adjust, in an amicable 
manner, the differences unhappily subsisting between the two 
countries. But it would be improper to conclnde the few obser- 
vations, to which I purposely hmit myself, without adverting to 
your repetition of a language, implying a knowledge on the part of 
this government, that the instructions of your predecessor did not 
authorize the arrangement formed by him. Af\er the explicit 
and peremptory asseveration, that this government had no such 
knowledge, no such arrangement would have been entered into, 
the view which you have again presented of the subject, makes it 
my duty to apprize you that such insmuations are inadmissible in 
the intercourse of a foreign minister with a government that under- 
stands what it owes to itself." 

. Whatever character may be ascribed to this language, it 
put it in the power of Mr. Jackson to explain that portion of 
Iiis letter, at which the American secretary had taken offence. 
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The secretary himself, in the course of their short conespo 
dence, had already offered an explanation upon another tof 
that appeared to be peculiarly irritating to Mr. Jackson. S 
Jackson was, evidently, a man of talents ; his corresponden 
is conducted with ability; certainly with more power 
argument and expression than that of any of his predecesso 
He had been employed many years in the diplomatic servi 
of his country ; and he was, therefore, in every respect, coi 
petent to judge of the meaning that Mr. Smith had ascrib 
to his language. It was quite apparent, that a direct atta 
by a foreign functionary upon the honour and veracity of 
government was, under all circumstances, inadmissible. Afl 
Mr. Smith had undertaken to interpret, on his part, the la 
guage of Mr. Jackson, and to attribute to it a meaning, tl 
every diplomatic agent must know was exceedingly oflfensr 
there was presented to the latter gentleman the altematr 
either of confirming or rejecting the construction of the An 
rican secretary. On the other hand, Mr. Jackson obvioui 
did not consider, that he was under any obligation to oflfer 
explanation of his own language. The government, w 
whom he was sent to treat, had undertaken to interpret I 
phrases and sentences of his letters, and the accuracy of th< 
constructions not only rested in their discretion, but he, 
justice, could only be made answerable for his own expr 
sions, and not for the interpretation of others. This appec 
to have been the view the British minister took of this unfi 
tunate business ; and with these impressions he replied to t 
letter of Mr. Smith. We subjoin an extract from Mr. Jac 
son's answer of November 4th : — 

" I am conceraed, Sir, to be obliged a second time to appeal 
those principles of public law, under the sanction and protection 
which I was sent to this country. Where there is not freedom 
communication in the form substituted for the more usual one 
verbal discussion, there can be little useful intercourse betwc 
ministers ; and one, at least, of the epithets, which you ha 
thought proper to apply to my last letter, is such as necessar 
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abridges tfaat freedom. That any thing therein coDtained, may be 
irreleFant to the sabject, it is of course competent in yon to endea- 
Tour to show, and, as far as yon succeed in so doing, in so far will 
my argument lose of its validity ; but as to the propriety of my 
allusions, you must allow me to acknowledge only the decision of 
my own sovereign, whose commands I obey, and to whom, alone, 
I can consider myself responsible. Beyond this, it suffices that t 
do not deviate from the respect due to the government, to which 
I am accredited. 

^^ You will find that in my correspondence with you, I have care- 
fully avoided drawing conclusions that did not necessarily follow 
from the premises advanced by me, and, last of all, should I think 
of uttering an insinuation where I was unable to substantiate a fact. 
To facts, such as I have become acquainted with them, I have scru- 
pulously adhered, and in so doing, I must continue wherever the 
good faith of his majesty's government is called in question, to vin- 
dicate its honour and dignity, in the manner that appears to me 
the best calculated for that purpose." 

On the 8th of Nov. the following letter was sent to Mr. 
Jackson, from the Department of State : — 

^^ In my letter of the 19th ult. i stated to you, that the declara- 
tion in your letter of the 11th, that the dispatch from Mr. Canning 
to Mr. Erskine of the 23d January, was the only dispatch by which 
the conditions were prescribed to Mr. Erskine for the conclusion 
of an arrangement on the matter to which it related, was then for 
the first time made to this government ; and it was added, that if 
that dispatch had been communicated at the time of the arrange* 
ment, or if it had be*en known that the propositions contained in it, 
were the only ones on which he was authorized to make an arrange- 
ment, the arrangement would not have been made." 

^^ In my letter of the 1st instant, adverting to the repetition in 
your letter of the 23d ultimo, of a language implying a knowledge 
of this government that the instructions of your predecessor did 
not authorise the arrangement formed by him, an intimation was 
distinctly given to you, that after the explicit and peremptory asse- 
veration that this government had not any knowledge, and that with 
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sQch a knowledge, such an arraDgement would not have, been 
made, no sach insinaation coald be admitted by this government 

*^ Finding that in joar reply of the 4th instant, you have used m 
language, which cannot be understood, but as reiterating and even 
aggravating the same gross insinuation, it only remains, in order to 
preclude opportunities, wliich are thus abused, to inform you that 
no further communications will be received from you, and that tlie 
necessity of this determination will, without delay, be made known 
to your government. In the mean time, a ready attention will be 
given to any communications affecting the interests of the two 
nations through any other channel that may be substituted.'^ 

Mr. Jackson immediately withdrew with every member of 
his mission from Washington ; he made New- York the place 
of his residence. The Secretary of Legation was desired, by 
BCr. Jackson, to give notice of that circumstance to the 
Department of State. The government, without delay, re- 
quested the recall of Mr. Jackson. Mr. Pinkney, the Ame* 
rican minister in London, (whose commission had been renew- 
ed in February 1808,) received notice on the 14th March 
1810, that Mr. Jackson had been directed to return to Eng- 
land, but his recall was not accompanied with any mark of the 
displeasure of his own government. We have not thought it 
proper to pass over in entire silence the recall of Mr. Jack- 
son, though the extracting a portion of the correspondence has 
exceeded the limits, we have in most cases prescribed for 
ourselves. Being the second instance of a minister having 
been recalled, at the request of the government, since the 
constitution, and, on some other accounts, an important point 
in the diplomatic history of the period we have endeavoured 
to present, in as brief a manner as the subject would admit, 
and without entering into a protractedidiscussion, a complete 
view and illustration of this whole transaction. Separate from 
the uncommon feeling it awakened at the time, it was attend- 
ed with the serious and lamentable consequence of an inter- 
ruption of a most important negotiation. 
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Thus a second negotiation was broken off. Eighteen 
months had passed, and no reparation whatever had been 
made for the affair of the Chesapeake. The country was 
plunging deeper and deeper into the disputes of the belli* 
gerents ; and the prospect every day diminished, that it would 
be able peaceably to rescue itself with honour from the embar- 
rassments of the occasion. England at this time manifested 
a great degree of indifference concerning her relations with 
America.* Shie probably did not apprehend a war, and she 
had doubtless resolved that no negotiation should induce her 
to make a change in lier foreign policy. The information, 
that the recall of Mr. Jackson had been requested, was receiv- 

* We shall here conclude the series of British orders and instnic ' 
tions. 

Jan. 8th. 1808. Carthagena, Cadiz, St. Lucar and intermediate 
ports declared in blockade. 

March 28th. 1808. Duties fixed by act of Parliament on all mer- 
chandize exported from Great Britain under regulations of orders in 
council of November 11 and 27. 

April 11th. 1808. Public and private armed vessels directed not to 
interrupt neutrals bound to British " islands, colonies, or settlements, 
in the West Indies or South America, to whomsoever property may 
appear to belong, and notwithstanding such vessel may not have re- 
gular clearances and documents on board,'* 

April 14th. 1808. Exportation of cotton wool to foreign places pro* 
hibited till end of next session of Parliament. Provisions of late orders 
in council confirmed. 

May 4th. 1808. Island of Zealand declared in blockade. 

June 23d. 1808. American and British vessels permitted, by act of 
Parliament, to bring to British ports, directly from America, merchan- 
dize of American growth or manufacture, ^ subject to such duties only 
as were payable on the like commodities imported from other coun«- 
tries.*' • 

October 14th. 1808. French leeward Carribean islands declared in 
blockade. 

April 2Gth, 1809. Holland declared in blockade. 

May 24th. 1809. This blockade suspended for a time on account 
of Erskine arrangement. 
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ed with perfect coolness, and in giving notice that his return 
would be directed, Lord Wellesley indulged in no complaint. 
On the contrary, he signified with great courtesy his concern 
that the diplomatic intercourse of the two countries had been 
lor a moment interrupted. We consider the affair of Mr. 
Jackson altogether as a personal one. He had no instructions 
to enter into the business of Mr. Erskine's convention, nor 
various other retrospective affairs into which the warmth of 
discussion led the two ministers. The circumstance, that 
brought about the immediate and unfortunate termination of 
his mission, was not at all of an official nature. At any rate, 
this event did not cause the slightest change in the diplomatic 
relations of the two governments. Mr. Pinkney remained 
in England as the envoy of this country, and in July 1810, 
Lord Wellesley informed that gentleman, it was his intention 
to recommend the appointment of an envoy extraordinary and 
minister plenipotentiary to the United States. Some dissatis- 
faction was expressed in the beginning of the year 1810, that 
the business of the nation was left in the hands of a charge 
in America, and Mr. Pinkney was directed to take a corres- 
ponding step, as it respected the affairs of his own country. 
In order, however, not to interrupt the narration, we should 
stafe here, that no minister having been appointed, notwith- 
standing the repeated assurances of Lord Wellesley, as late 
as January 1811, Mr. Pinkney, by the direction of his govern- 
ment, requested an audience of leave. He appointed Mr. 
Smith charge d'affaires. The American government was still 
desirous of an atrangement with England, and as early as 
January 1810, a few months after the affair of Mr. Jackson, 
Mr. Pinkney was instructed to renew, under the original 
commission of May 1806, a negotiation " relating to wrongs 
committed between the parties on the high seas or other 
waters, and for establishing the principles of navigation and 
commerce between them." This attempt was also ineffec- 
tual. 
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We have now arrived at another perplexing and most irri- 
tating discussion, the last of that unprofitable series that 
preceded the war. We refer to the controversy respecting 
the repeal of the Berlin and Milan decrees. Without repeat- 
ing what has alreadjr been said under the head of France, we 
shall here give a brief history of this business. The act of 
March 1809, and of May 1810, gave the President power to 
suspend by proclamation the. operation of the embargo, of the 
non-importation and of the non-intercourse laws in relation 
to that power, who should repeal such parts of her maritime 
decrees, as affected the rights of neutral powers. We have 
already remarked, that in June 1809, the President, in conse- 
quence of declarations made to this government by Mr. Ers- 
kine, gave notice, in the manner prescribed by the act, that 
the trade might be renewed with Great Britain.* On the 6th 
of August 1810, a few months after the psssing the act above- 
mentioned, the French Minister of Foreign Affairs, M. de 
Champagny,f duke of Cadore, addressed a letter to the Ame- 
rican minister in Paris, which has already been quoted in the 
chapter on the continental system. This was a conditional 
repeal of the Berlin and Milan decrees in a two fold sense; 
one condition applied to Great Britain,. and the other to' the 
United States. The last is one the United States herself pro- 
posed to the belligerents. At the time of Mr. Erskine's 
arrangement, she had virtually, and in substance, taken the 
same position in regard to England that France now upon her 
own original declaration proposed to her to assume. The 
condition concerning the United States is clearly, that they 
should cause their rights to be respected, not in any maimer 
France herself might intimate, but in the manner the United 

* See section 4 of act of May 1810. 

t This name has, in Heveraf places, been written without the de ; 
but according to the rules that govern the names of French families 
it should be inserted, as this minister is the descendant of a noble family 
before the Revolution. 
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States themselves had proposed, a form of proceeding that 
applied equally to both belligerents. The proposition on the 
part of the French government was a fair and legitimate one; 
it was merely accepting the condition offered by America. 
The same condition had been accepted in the year 1809, by 
Mr. Erskine as envoy of Great Britain. The act of the French 
government announced in M. de Champagny's letter of August 
1810, was met with instant good faith by the President. A 
proclamation was issued on the 2d November, giving notice 
that all the restrictions imposed by the act of the first of May 
1810, in regard to Fraiice and her dependencies, were discon- 
tinued from the date of the instrument. On the other hand, 
the declaration of the French government was explicit and 
direct, viz. : — " afler the first day of November 1810, they (the 
decrees of Berlin and Milan) will cease to haveefiect." And 
the condition exacted on the part of the United States was, 
that they should cause certain sections of the non-intercourse 
laws of March 1809, to be enforced against' Great Britain. As 
this edict of the French government was founded on the law 
of May 1810, the contract was complete between the bellU 
gerent thus revoking, and the United States. And in the 
^< unexpected and improbable emergency" that Great Britain 
did not rescind her orders in council, the non-importation act 
would be enforced against that country. The President 
declared in his proclamation of November 2d. that the act 
would be enforced. This circumstance should have satisfied 
the French government. Still, we find instructions given to 
the President of the Council of Prizes oti the 26th of December 
of the same year, after the President's proclamation was 
known in France, to which indeed, a reference is made in the 
document itself, to suspend all causes that might arise under 
the decrees after November 1st, till the 2d of February 1811, 
in order to ascertain whether the law of May 1810, and the 
proclamation of November of the same year, would be enforced. 
If this was done, the captures should be declared void, and 
ihe vesfjcls and cargoes delivered to their owners. The 
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French government did not furnish the American with the 
evidence of any decree relating to the revocation, and the 
declaration of M. de Champagny of August 5th, was after- 
wards clogged and embarrassed by the report of the French' 
Minister of Foreign Affairs, and the letter of the Minister of 
Justice. 

A representation of the declaration of M. de Champagny waa 
made without delay to Great Britain, accompanied with the 
assurances of all the diplomatic agents of the United States in 
France,* that no condemnations had taken place since the 
repeal, and a repeal of her orders was claimed on the ground, 
that they were only retaliatory. As a neutral nation, it could 
not signify to America what conditions France exacted from 
England. On this particular occasion, America did not join 
with France, or any other nation in calling upon England to 
renounce her maritime principles. She invited that country 
to repeal orders passed in retaliation of decrees that France 
declared na longer to exist. But England resisted this appli- 
cation on the ground that she was furnished with no evidence 
that the decrees had been rescinded ; that the decree, affect- 
ing the repeal, had never been promulgated, that vessels were 
still captured and condemned under them, that she was not 
bound to be satisfied with the evidence that had satisfied a 
neutral power, and that conditions were exacted which never 
could be complied with. It, certainly, is true, that no evi- 
dence of any decree could be found, nor was any decree pro- 
mulgated till long after this period, but if Great Britain placed 
no reliance on the positive and direct declaration of the French 
Minister of Foreign Relations, no great value could have been 
attached to a decree. 

* Barlow's Letter of Marched. 1812. 
Russell's do. 

Russell's affidavit — Appendix. Arguments on the Snipe, p. 386^ 
and following. 
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We have already said that Mr. Pinkney left England in ) 
beginning of the year 1811. In February of-the same ye 
Mr. Foster was appointed envoy to this country. He acca 
plidied nothing.* He was the last minister sent before 1 
war, and remained till it was declared in June 1812. 
November 1811, the government, however, accepted f 
terms proposed by Mr. Erskine in 1809, for the reparation 
the wrongs done by the attack on the Chesapeake. Tl 
were in substance as follows : — 

1 . That the British government disavowed the act of Adi 
ral Berkley. 

2. Agreed to restore the men taken from the Cherapea 
to such place as the American government should name. 

3. A suitable pecuniary compensation to the families 
the men killed in action and of the wounded. 

In May 1811, and at other times, till the 29th of July 18 
judgment was pronounced by Sir Wm. Scott, in the Hi 
i I Court of Admiralty, on the Fox, the Snipe, the Martha, i 

Vesta, and other Amerfcan vessels, detained under the ord 
in council and brought to adjudication. These vessels w 
all condemned. It is not necessary to recapitulate the cau 
of this act. The Court allowed full weight to the argum 
that the orders in council were retaliatory measures,! but 




* Mr. Foster protested against the possession of that portion 
West Florida between the Perdido and the Mississippi' in Octt 
1810, but the American government refused lo enter into a discus 
on the subject, aa thai territory was the undoubted property of 
United Slates. 

f Argument on the Snipe. — " For retaliatory orders llicy are, t 
are so declared in their own language, and in the uniform languagi 
the Government which has established them. I have no hesitatior 
saying thai they would cease to be just if they ceased to be reialiaK 
and tbey would cease to be retaliatory from the moment the ene 
which they were intended 
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no decree had been passed or promulgated repealing the 
French decrees, the time had not arrived when that argument 
could be applied with the force that undoubtedly belonged to it. 
On the other hand it was remarked, that the fact of the repeal 
was notified to the American minister in Paris by the Minister 
of Foreign Affairs, and that the notification was published in 
the Moniteur, the ofliicial French paper, four days after the 
communication made to General Armstrong. 

In April 1812, the British government published a "decla- 
ration" on the orders in council. This state paper enters into 
a brief history of the events that led to the orders, and' 
explains the terms upon which they would be repealed. The 
following extract will show the sense they entertained, after a 
lapse of eighteen months of the proceedings of the imperial 
government, and of the representations of the American diplo- 
matic . agent concerning the French decrees : — " That if at 
any time hereafter the Berlin and Milan decrees shall by some 
authentic act of the French government, publicly promul- 
gated, be expressly and unconditionally repealed, then and 
from thenceforth the order in council of tlie 7th day of January 
1807, and the order in council of the 26th day of April 1809, 
shall without any further order be, and the same, hereby, arc 
declared from thenceforth to be wholly and absolutely revok- 
ed." The decisions of the High Court of Admiralty and the 
declaration of April 1812, could leave no doubt of the construc- 
tion put by the British government on the note of M. de 
Champagny of August 1810. England did not considcLthc 
French decrees repealed. The non-importation act had now 
been in operation more than a year, and there was no proba- 
bility that the form of revocation pointed out in the state 
paper of April 1812, would take place. In this situation, 
the United States had two alternatives presented to its consi- 
deration, either of continuing that act in force, or of proceed- 
ing to a war with Great Britain. The government adopted 
the latter measure. War, having been preceded by an em- 
bargo of 90 days, was declared on the 18th of June 1812,- 

35 
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The American government, doabtless, supposed it offered all 
the evidence it ever could possess, that the decrees were 
repealed. It never could have been anticipated the extraor- 
dinary decree of April 28th, 1811; ccnnmunicated to its 
minister in Paris more than a year after it purported to have 
been passed ; a decree not known in this country at the time 
the war was declared. We shall make no remarks on that 
instrument in this place, hating already spoken of it in a pre- 
vious chapter. This decree was communicated to the British 
ministry on the 20th of May 1812, and on the 23d of June 
the same year an order was issued repealing the orders ia 
council. 

The history of the war does not belong to the subject of 
this work. We shall, however, be permitted to remarii thafe 
many unfortunate circumstances accompanied the time andt 
manner of its declaration, which the spirit and gallantry off 
the people, in its progress and towards its close, well redeena-* 
ed. Neutrality was so obviously the policy of the country^ 
and the form of government seemed so ill adapted to a state 
of hostilities, that we cannot be surprised if every other expe* 
dient was first tried and exhausted. But the doctrine of neu- 
trality, the ark of safety to this country, a doctrine, that, in- 
most cases, cannot be too highly commended, or too exactly- 
maintained, was carried to an extreme degree of toleration ; 
the restrictive system was not a successful one — ^it produced- 
no effect on the belligerents. The country was wasting and 
perishing under it, and the passions of the political partiei^ 
were inflamed to a dangerous degree. It would, perhaps, 
have been better that a war should have been declared in 
1808, at the time ofthereportof a committee of the House of 
Representatives on the foreign relations of the country. 
It would, certainly, have been an unusual thing to have 
declared war against two nations at war with each other, 
but both those nations were then actually at war witli Ame- 
rica ; and, owing to the particular condition of one of them, a 
war with England appeared to be virtually a war with both. 




/ 
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It should be recollected too, that about that period, began 
the severest operation of the French decrees, the British 
orders, and of our own restrictive system. After 1808, to the 
restoration of peace in 1815, the commerce of the country 
was of comparatively trifling value ; in the language of the 
report of November, America had been compelled by the 
belligerents to abandon her right of freely navigating th6 
ocean. A determined opposition was made to the war with 
England, but we believe that much, if not the greater part of' 
it, arose from an apprehension it would lead to an alliance 
with France. It was extremely natural that this apprehension 
should be felt by one of the political parties, because an 
alleged preference for the measures of one of the belligerents, 
was the principal cause of opposition to the measures of our 
own government The war was declared at a time when the 
French emperor was in the height, not only of his power, but 
of his prosperity ; his armies had all passed the Vistula, 
in a rapid and victorious march for the capital of Russia, and 
he, himself, was in Poland employed in organizing that king- 
dom into a new confederation, of which he was to be the 
protector. But the correspondence of America with France 
at tins period, and the very unsatisfactory condition of the 
claims of the one government upon the other, clearly show, 
that no event was less likeljr to take place than an alliance 
between the two countries. We have, already, in the chap- 
ter on the continental system, presented an outline of the 
proceedings of the United States with France^ just before and 
during the war of 1812, though it seems hardly necessary to 
remark, that the whole course of policy of this government 
firom its foundation in '89, nay, from the first year afler the 
peace of '83j* has been most sedulously to avoid every possi- 
ble approach to alliances or connfifctions with the European 
nations. America, fortunately exonerated from the obliga* 
tions of the treaty of '76, reaped^ at an early hour, the full 

* See chapter on Russia. 
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measure of all the experience that the pernicious consequen* 
ces, with which she was threatened on that occasion, could 
give her. 

Ea'rly in eighteen hundred and thirteen, the emperor of 
Russia offered his mediation to procure a peace between 
£ngland and tlie United States. Russia, having made a treaty 
of peace and alliance with England, in the summer of eigh- 
teen hundred and twelve, the commerce of the northern na- 
tions of Europe appeared tobe restored to its former extent 
and vigour ; that event freed it from the restraints to which it 
was subject, in consequence of the hostile acts of England. 
But the American war renewed this state of embarrassment, 
and the northern nations were again deprived of the whole of 
the valuable commerce of the United States. America ac- 
cepted the mediation, and commissioners were named to pro- 
ceed to Russia. England, however, did not consent to treat, 
either at St. Petersburgh, or under the mediation of a third 
power ; but proposed to meet the American envoys directly, 
in London, or at Gottenburg. It is immaterial, whether 
this negotiation was proposed at the suggestion of Eng- 
land, or was the voluntary act of Russia, — those two powers 
being at that time closely united. Some prejudice had been 
excited against the United States, at the court of St. Peters- 
burgh, by reports that the government was disposed to enter 
into a more intimate connexion with France. Not only the 
relations of the United States with Russia, were remarkably 
amicable, during the whole war with England, but they were 
in a very unpromising and unsatisfactory state with the French 
emperor. We have before us a letter, written by the secre- 
tary of state, (Mr. Monroe,) dated July 1, 1812, to the Ame- 
rican minister in Russia, (Mr. Adams,) from which we make 
the following extract : — " With France, our affairs, in many 
important circumstances, are still unsettled ; nor is there any 
certainty, that a satisfactory settlement of them will be ob- 
tained. Should it, however, be the case, it is not probable 
that it will produce any closer connexion between the United 
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States and that power. It is not anticipated, that any event 
whatever will have that effect." 

The negotiation for peace with England was finally open* 
cd at Ghent, where the British commissioners, lord Gambier, 
Messrs. Henry Gouldburn, and William Adams, arrived in Au- 
gust, 1814 ; the American commissioners, Messrs. JohnQuin- 
cy Adams, Albert Gallatin, and James A. Bayard, appointed 
April 17, 1813, and Henry Clay and Jonathan Russell, added 
to the commission January 18, 1814, being already assembled 
in that city. This^ negotiation terminated in a peace, conclu- 
ded the 24th of December, 1814.* The treaty made no altera- 

* This treaty of peace and amity principally relates to boundaries. 
We shall extract a portion of it, omitting the details that relate to the 
expenses of commissioners, &c. : — 

" Art. 1. There shall bo a firm and universal peace between his Bri- 
tannic majesty and the United States, and between their respective 
countries, territories, cities, towns, and people of every degree, without 
exception of places or persons. All hostilities, both by sea and land, 
shall cease as soon as this treaty shall have been ratified by both par- 
ties, as hereinafter mentioned. All territory, places and possessions 
whatsoever, taken by either party from the other, during the war, or 
which may be taken after the signing of this treaty, excepting only 
the islands hereinafter mentioned, shall be restored without delay, and 
without causing any destruction, or carrying away any of the artillery 
or other public property originally captured in the said forts or places, 
and which shall remain therein upon the exchange of the ratifications 
of this treaty, or any slaves or other private property. And all archives, 
records, deeds and papers, citlier of a public nature, or belonging to 
private persons, which, in the course of the wai*, may have fallen into 
the hands-of the officers of either party, shall be, as far as may be prac- 
ticable, forthwith restored and delivered to the proper authorities and 
persons to whom they respectively belong. Islands in the bay of Pas- 
samaquoddy to remain in the hands of the party occupying. 

" Art. 2. Immediately after the ratifications of this treaty by both 
parties, as hereinafter mentioned, orders shall be sent to the armies, 
squadrons, officers, subjects, and citizens of the two powers,, to cease 
froin all hostilities : and, to prevent all causes of complaint which might 
arise on account of the prizes which may be taken at sea after the said 
ratifications of this treaty, it is reciprocally agreed, that all vessels and 
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lion in the nluation of the countries, for the terms^ propoeed 
by the commissioners of the respective nations, were matifr^ 



effiwta which may be taken afVer the space of twelve days from 
said ratifications, upon all parts of the coast of North America, 
the latitude of twenty-three degrees north, to the latitude of fiAy de- 
grees north, and as far eastward in the Atlantic ocean as the thirty* 
sixth degree of west longitude from the meridian of Greenwich, ahall 
Ibe restored on each side : that the time ahaU be thirty days in aU other 
yaris of the Atlantic ocean, north of the equinoctial line or ecpiatort 
and the same time for the British and Irish channels, for the gulf of 
fifexioo, and aU parts of the West Indies : forty days for the Narth 
Seas, for the Baltic, and for all parts of the Mediterranean : sixty days 
for the Atlantic ocean south of the equator, as far as the latitude of the 
Cape of Good Hope : ninety days for every other part of the wopL& 
south of the equator : and one hundred and twenty days for all other 
parts of the world, without exception. 

** Art. 3. All prisoners of war taken on either side, as well by land 
as by sea, shall be restored as soon as practicable after the ratification 
of this treaty, as hereinafter mentioned, on their paying the debts 
which they may have contracted during their captivity. The two con- 
tracting parties respectively engage to discharge, in specie, the advan.- 
ces which may have been made by the other for the sustenance and 
maintenance of such prisoners. 

'* Art. 4. Whereas it was stipulated by the second article in the 
treaty of peace, of one thousand seven hundred and eighty-three, be- 
tween his Britannic majesty and the United States of America, that 
the boundary of the United States should comprehend all islands with* 
in twenty leagues of any part of the shores of the United States, and 
lying between lines to be drawn due east from the points where the 
aforesaid boundaries, between Nova Scotia, on the one part, and East 
Florida on the other, shall respectively touch the Bay of Fundy, and 
the Atlantic ocean, excepting such islands as now are, or heretofore 
have been, within the limits of Nova Scotia ; and whereas the several 
islands in the Bay of Passamaquoddy, which is part of the B^y qf 
Fundy, and the island of Grand Menan, in the said Bay of Fundy, 
are claimed by the United States, as being comprehended with- 
in their aforesaid boundaries, which said islands are claimed as be- 
longing to his Britannic majesty, as having been at the time of, and 
previous to, the aforesaid treaty of one thousand seven hundred and 
eighty-three, within the limits of the province of Nova Scotia : in or- 
der, therefore, finally to decide upon these claims, it is agreed that they 
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ally rejected. The disputed points of maritime law, and thi 
subject of commerce were reserved for future discussion. A 

skall be referred to two commissioners, to be appointed in the foHowing 
manner, viz : one commissioner shall be appointed by his Britannic 
majesty, and one by the President of the United States, by and with 
the advice and consent of the Senate thereof. In case of the commis* 
noners* difiering, reference to the arbitration of a friendly sovereign or 
state, whose decision is to be final. 

^ Art. 5. Whereas neither that point of the highlands lying dua 
north from the source of the river St. Croix, and designated, in the 
former treaty of peace between the two powers, as the north-west an- 
gle of Nova Scotia, nor the north-westernmost head of Connecticat 
river, has yet been ascertained ; and whereas that part of the boundary 
line between the dominions of the two powers Which extends front 
the source of the river St. Croix directly north to the above mentioned 
north-west angle of Nova Scotia, thence along the said highlands 
which divide those rivers that empty themselves into the river St. 
Lawrence, from those which fall into the Atlantic ocean, to the north- 
westernmost head of Connecticut river ; thence, down along the mid- 
dle of that river, to the forty -fiflh degree of north latitude ; thence, by 
a line due west on said latitude, until it strikes the river Iroquois or 
Cataraguy, has not yet been surveyed ; it is agreed, that for these se- 
veral purposes, two commissioners shall be appointed, sworn, and au* 
thorized, to act exactly in the manner directed with respect to those 
mentioned in the next preceding article, unless otherwise specified in 
the present article. 

" Abt. 6. Whereas, by the former treaty of peace, that portion of 
the boundary of the United States, from the point where the fbrty-fillh 
degree of north latitude strikes the river Iroquois or Cataraguy to the 
lake Superior, was declared to be ** along the middle of said river into 
lake Ontario, through the middle of said lake until it strikes the cozft- 
munication by water between that lake and lake Erie, thence along 
the middle of said communication into lake Eric, through the middle 
of said lake until it arrives at the water communication between that 
lake and lake Huron, thence along the middle of said water conmitmi- 
cation into the lake Huron, thence through the middle of said lake to 
the water conununication between that lake and lake Superior." And 
whereas doubts haVe arisen what was the middle of the sud river, lakes, 
and water conrafiunications, and whether certain islands Tying in the 
same were within the dominions of his Britannic majesty or of the 
United States : in order, therefore, finally to decide these doubts, they 
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general peace having been concluded in Europe, no objec- 
tion existed to.this course.* An account of the negotiation 

shall be referred to two commissioners, to be appointed, sworn, aad 
authorized to act, exactly in the manner directed with respect to thoie 
mentioned in the next preceding article, unless otherwise specified in 
this present article. 

" Art. 7. It is further agreed, that the said two last mentioned com- 
missioners, afler they shall have executed the duties assigned to them 
in the preceding article, shall be, and they are hereby, authorized, upon 
their oaths, impartially to fix and determine, according to the true in- 
tent of the said treaty of peace of one thousand seven hundred and 
eighty-three, that part of the lioundary between the dominions of the 
two powers, which extends from the water communication between 
lake Huron and lake Superior, to the niost north-western point of tho 
lake of the woods, to decide to which of the two parties the several ial* 
ands lying in the lakes, water communications and rivers, forming tho 
said boundary, do respectively belong, in conformity with the true in- 
tent of the said treaty of peace of one thousand seven hundred and 
eighty-three; and to cause such parts of the said boundary as requiro' 
it, to be surveyed and marked^. 

'^ Art. 9. Reciprocal pacification of the Indian tribes. 

'< Art. 10. Whereas the traffic in slaves is irreconcileable with the 
principles of humanity and justice, and whereas both his majesty and 
the United States arc desirous of continuing their efiforts to promote its 
entire abolition, it is hereby agreed, that both the contracting partieB 
shall use their best endeavours to accomplish so desirable an object." 

The commissioners were duly appointed, under these respective ar- 
ticles ; but, as their reports on all the pomts of boundaries have not yet 
been accepted by the resipectivc governments, we are obliged to ab- 
stain from making any remarks on those topics. In order to complete 
the course of treaties and conventions with Great Britain, to the treaty 
of Glicnt, we bhall nieuiion in this place, that in January, 18Q2, Mr. 
King concluded, with lord llawkesbury, at London, a convention, by 
which the United States agreed to pay G00,000/. to his Britannic ma- 
jesty, for the benefit of British creditors under the Hixtli article of the 
treaty of '94, on condition of being released from all the obligations of 
that article. A commission was appointed, under the seventh article 
of the same instrument, on the subject of American claims for capture, 
who awarded a large sum, whicli was regularly paid by Great Britain- 

*TJic subject of the boundary of the United States on the Pacific, is 
likely t\) be oue of uncommon interest. Spain, Ku^sia. Great Britain 
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of Ghent^ having been published in 1822, we take this op- 
portunity to refer to it for a history of the proceedings of that 
mission. 

and America have claims on the extreme western part of this conti- 
nent. By the convention of April, 1824, with Russia, the boundary of 
'that country to the south does not extend below 54 deg. 40 min. ; at 
least, it may 1m considered as having been fixed at that parallel. And 
by the last treaty with Spain, that country has transferred to the Uni- 
ted States all her claims to the northward of the 42d deg. The terri* 
tory between those two parallels is, therefore, the one in discussion be- 
tween America and Great Britain. The principal object of each party 
appears to be to get possession of the country through which the Co- 
lombia or Oregon runs. There has been some correspondence be- 
tween fifr. Rush and the English government on this subject. Being 
on this topic, we beg to extract a few paragraphs from the work, to 
which we have just referred, on the boundary of the Mississippi : — 

" Befere tiie war of 1812, three abortive attempts had been made to 
adjust this boundary. The first was by the treaty of 1794, when it 
was ahready conjectured, but not ascertained, that the line due west 
finom the lake would not intersect the JVIississippi. By the fourth ar- 
ticle of the treaty of 1794, it was agreed^ that a joint survey should be 
made, to ascertain the fact ; and that if, on the result of that survey, it 
should appear, that the west line would not intersect the river, the par- 
ties would proceed, ^ by amicable negotiation, to regulate the boundary 
line in that quarter, according to justice and mutual convenience, and 
in conformity to the intent of the treaty of 1783." This survey was 
never made. The secbnd attempt to adjust the line, was by the con- 
vention signed on the 12th of May 1803, by Mr. King and lord Hawkes- 
bury, — ^tfae fifth article of which, after reciting the same uncertainty, 
whedier a line drawn due west from the lake of the woods would in- 
tersect the Mississippi, provided that, instead of the said line, the 
bomidary of the United States in that quarter, should, and was decla- 
red to be,* the shortest line which could be drawn between the north- 
west point of the lake of the woods, and the nearest source of the river 
Mississippi. This convention not having been ratified, the third at- 
tempt 

* The duplicate letters. The fisheries and the Mississippi, doea- 
ments relating to transactioas at the negotiation of Ghent, coUeetad 
and published by John Quincy Adams, one of the commissioners at 
that negotiation. Washington, 1822. 

30 
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Tliit iras flie end of the war, — a measure into'wUch tht 
eoontfy obviou«iT entered with infinite reluctance. The 
French revolution cost the United States, substantially, two 
wars ; we could hardly have expected to escape at a lees 
pice. America is not a member of the holy alliance ; she 

tmpC at adjnstoieiit had been made in the negotianoB of Mr. Monroe 
and Mr. Pinlmejr, of 1006 and 1807 ; at which an article, had been pio- 
peaed and agreed to, that the line should be from the most nonh-weat- 
era point of the lake of the woods, to the 49th parallel of latitude, and 
from that point, due west, along and with the said parallel, as for as 
the respective territories extend in that quarter. And with that arti- 
cle was coupled another, as follows: — ''It is agreed bj the United 
States, that his majesty's subjects shall hare, at all times, free aoeeas 
from his majesty's aforesaid territories, by land or inland naTigatiott, 
into the aforesaid territories of the United States, to the river Mibbs- 
sippi, with the goods and eflfects of his majesty's said subjects^ in order 
to enjoy the benefit of the navigation of that river, as secured to them by 
the treaty of peace, between his majesty and the United States, and alao, 
Jay the third article of the treaty of amity, commerce and navigation, of 
1794. And it is further agreed, that his niijesty's subjects shiJl, in like 
manner, and at all times, have free access to all the watera and rivers 
folHng into the western side of the river Mississippi, and to the navw 
gasion of the said river." 

** But the following observations upon the two articles, contained In 
a letter from Mr. Madison to Messrs. Monroe and Pinkney, of dOth of 
July, 1807, show how far Mr. Jefferson, then President of the United 
States, had authorized those commissioners to accede to them : — ^ Ac- 
cess by land or inland navigation, from the Britbh territories, through 
the territory of the United States, to the nver Mississippi, is not to be 
allowed to British subjects, with their goods or effects, unless such ar- 
ticles shall have paid all the duties, and be within all the custom house 
regulations, applicable to goods and effects of citizens of the United 
States. An access, through the territory of the United States, to the 
waters running into the western side of the Mississippi, is, under no 
modification whatever, to be stipulated to British subjects.'' 

^ Under this state of things, it had never been admitted by the Bri- 
tish, nor could we maintain against them by argument, even that the 
Mississippi river was within our exclusive jurisdiction : for so long as 
they had a right by treaty to'a line of boundary to that river, and con- 
serpiently to territory upon it, they had also jurisdiction u|)on it." 
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is not connected with any nation by the form of her govefli-* 
ment, or by situation, or family compacts. But she is one of 
the great confederation of Christian states, — one of those 
powers who, by religion, arts and sciences, compose what is 
called the civilized part of the world. In this respect, Eu- 
rope becomes only a geographical term. America, maintain* 
ing a more constant and frequent intercourse with the most 
powerful members of the European continent, than (with one 
exception) they hold with each other, must, unavoidably, p^- 
take, in some degree, of the changes, to which they are sub- 
ject. Her territory, it is true, is not exposed to invasion or 
dismemberment ; but she has most rapidly created a vast con- 
nexion and influence, moral, political and commercial, which 
will, at all times, render her liable to become involved in the 
general quarrels that disturb the old world.* 

* • 

. ''^Tbe diplomatic intercourse of the two countries was reuewed, by 
the appointment on the part of America, of John Qulncy Adams, in 
February, 1815, and of Charles Bagot, on the port of Great Britain, in 
June of the same year, both as envoys extraordinary and ministers pie* 
aipoten^ary. 
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TKBAIIES OF 1785 AND 179» WITB FBDSHA. 

FiomfA pemer in Europe toconebidea Treaty — Dn apfohttd im ^Tt 
to JB«rltii ami Fiemui— JVbl received £y eftA«r comf^^BiefiMpcm* 
en etolem id BerUm-^Heetiam made to pay tame toll a» caiUe-^ 
PrMOi Amry — TVeaiif of ^i — Pcculiatr jprfl«moii»— Pvtoufe war 

^ ak^Kehei^Treaigof^m. 

Thouoh PjniMia took no part in tbe fOFolatioa war* ilie was 
the fiHurth power ia Europe to condndd a treaty of amity 
and conunerce with die fJnited States.* During the whole 
fiomne of that contest, Prussia was at. peace with England, 
ihough, scion after the beginning of hostilities, she was threa- 
tened with a war by the emperor, which, indeed, actually 
took place about the time the United States applied to her 
goremment for aid and alliance. But Frederick II. usually 
called the great Frederick, was not animated with a friendly 
fiseling towards England, and it is well known, he viewed the 
progress of the American revolution with satis&ction.f Very 
early in the war, CcMigress took steps to obtain the co-opera- 
tion of Prussia, together with that of some other powers in 

* The treaty of '83 with England, was of a different description. 

t The reader will find some remarks on this subject, in the 3d to- 
Idliiie of bis works. 
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Europe ; and in May '77, William Lee, of Virginia, was ap. 
pointed a commissioner to the courts of Vienna and Berlin. 
The objects of his mission are fully explained in his instruc- 
tions, of which we subjoin an extract : — 

^ As it is of the greatest importance to these states, that Great 
Britain be effectually obstructed in the plan of sending German and 
Russian troops to North America^ you will exert all possible address 
and vigour to cultivate the friendship and procuie the interference 
of the emperor of Germany, and king of Prussia. To this end, 
you will propose treaties of friendship and commerce with these 
powers, on the same commercial principles as were the basis of 
the first treaties of friendship and commerce, proposed to the courts 
of France and Spain by our commissioners, and which were appro- 
ved in Congress on the seventeenth day of September 1776 ; and 
not interfering with any treaties, which may have been proposed 
to, or concluded with the courts above mentioned. For your bet- 
ter instruction herein, the commissioners at the court of Versailles 
will be desired to furnish you from Paris with a copy of the trea- 
ty, originally proposed by Congress to be entered into with France, 
together with the subsequent alterations, that have been proposed 
on either side. You are to propose no treaty of commerce to be 
of longer duration than the term of twelve years from the date of 
its ratification by the Congress of the United States. And it must 
never be foi^otten in these commercial treaties, that reciprocal 
and equal advantages to the people of both countries be firmly and 
plainly secured." 

He was not received by the emperor ; the court of Vienna 
positively refusing to have any thing to do with the revolted 
colonies ; — ^nor does it appear, that he was allowed to hold an 
official station at Berlin. Thiebault (vol. iii. p. 60.) tells a 
story of two Americans, who came to Berlin soon afler the 
declaration of independence, for the purpose of buying arms, 
and to obtain other assistance. They Were suffered to remain 
there ; but, in a diort time, their full powers and instructions 
were stolen from their lodgings.* Thiebault expresses his 

* At the end of a few liours, they were secretly and safely returned, 
having, obviously, been taken for the purpose of examination only. 
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surprise, that neither the king nor any other person took any 
notice of the transaction. But, if the envoy had not been 
properly received, the theft was not a \iolation of the law of 
nations; it was an affair that belonged solely to the police. 
The names of these Americans are not mentioned, butilis 
quite possible that Mr. Lee was one of them. 

It was said at the time, that Frederick compelled the rd^ 
emits of Hesse Cassel, who had been bought to carry on the 
war in America, (and who had occasion to pass through his 
dominions, in order to reach their places of embarkation,) to 
pay the same toll or duty per head, as was exacted from cattle« 
The king may have considered this an ingenious piece of plea- 
santry, or have adopted this mode of expressing his abhor- 
rence and disgust at the practice of selling christian men. 
Nations, in alliance with others in times of war, often trans- 
fer their troops, and, in coalitions, nothing is more common 
than for one party to furnish the subsidy, and the other the 
army. In all ages, men have, as individuals, entered into fo- 
reign service ; but, we believe, that the conventions, made in 
the year '76 with the states of Brunswick and Hesse Cassel, 
and county of Hanau, present the first instances in history, 
where governments, for the purpose of enriching their trea- 
suries, have condemned their subjects to fight, not only in a 
foreign cause, but against a country, with whom their own 
was at peace. Some Prussian officers, however, entered into 
the American service, and made themselves very useful, (one 
in particular will always be gratefully remembered,) but they 
were not sent bjt the government ; nor are we aware, that 
Frederick took an active pwt in the revolution, notwithstand- 
ing the intimation that has been given in regard to prince 
Henry. Peace, however, having been concluded with Great 
Britain, the independence of the United States acknowledg- 
ed, and the American commissioners at the court of Versailles 
having received general instructions to conclude treaties with 
the powers of the continent, a treaty was made at the Hague 
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in September '85, with Prussia.* It was negotiated on the 
part of America by Messrs. Franklin, JefTerson, and Adams^ 
and on the part of Prussia by M. de Thulemeyer. This in- 

* Having already given numerous extrncts from other treaties, we 
shall in this place only select the provisions of this treaty that are pe- 
culiar, remarking that it contains the stipulation respecting freedom of 
conscience, already cited in the treaties with the Netherlands and Swe- 
den, and all othef arrangements of the most favourable kind concern- 
ing commerce. 

^' Art. 4. More especially each party shall hare a right to carry 
their own produce, manufactures, and merchandize, in their own 
or any other vessels, to any parts of the dominions of the other, 
where it shall be lawful for all the subjects or citizens of that other 
freely to purchase them ; and thence to take the produce, manu- 
factures, and merchandize of the other, which all the said citizens 
or subjects shall in like manner be free to sell them, paying in both 
cases such duties, charges, and fees only, as are or shall be paid by 
the most favoured nation. Nevertheless, the king of Prussia and 
the United States, and each of them, reserve to themselves the 
right, where any nation restrains the transportation of merchan- 
dize to the vessels of the country of which it is the growth or ma- 
nufacture, to establish against such nation retaliating regulations ; 
and also the right to prohibit, in their respective countries, the im- 
portation and exportation of all merchandize whatsoever, when 
reasons of state shall require it. In this case, the subjects or citi- 
zens of either of the contracting parties, shall not import nor ex- 
port the merchandize prohibited by the other ; but if one of the 
contracting parties permits any other nation to import or export 
the same merchandize, the citizens or subjects of the oiher shall 
immediately enjoy the same liberty. 

^' Art. 9. The ancient and barbarous right to wrecks, abolished 
between the parties. 

^^ Art. 10. And where, on the death of any person holding real 
estate within the territories of the one party, such real estate 
would, by the laws of the land, descend on a citizen or subject of 
the other, were he not disqualified by alienage, such subject shall 
be allowed a reasonable time to sell the same, and to withdraw the 
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stramenty ratified the next year by Congress, was the last 
! public act of Dr. Franklin in Europe. 

V The treaty is very remarkable for the ^provisions it con- 

proceeds without molestation, and exempt from all rights of dttrao 
iian on the part of the government of the respective states. But 
this article shall not derogate in any manner from the force of the 
laws already published, or hereaAer to be pablished by his majes- 
ty the king of Prussia, to prevent the emigration of his subjects^ 

^^ Art. 13. And in the same case of one of the contracting parties 
being engaged in war with any other power, to prevent all the di^ 
ficulties and misunderstandings that usually arise respecting the 
' merchandize heretofore called contraband, such as arms, ammuni- 
tion, and military stores of every kind, no such articles carried in 
the vessels, or by the subjects or citizens of one of the parties to 
the enemies of the other, shall be deemed contraband, so as to in- 
duce confiscation or condemnation, and a loss of property to indivi- 
duals. Nevertheless, it shall be lawful to stop such vessels and ar- 
ticles, and to detain them for such length of time as the captors 
may think necessary to prevent the inconvenience or damage that 
might etisue from their proceeding ; paying, however, a reasona- 

h ble compensation for the loss such arrest shall occasion to the pro- 

prietors : and it shall further be allowed to use in the service of the 
captors, the whole or any part of the military stores so detained^ 

^ paying the owners the full value of the same, to be ascertained by 

y* the current price at the place of its destination. But in the case 

supposed, of a vessel stopped for articles heretofore deemed con- 
traband, if the master of the vessel stopped will deliver out the 

^' goods supposed to be of contraband nature, he shall be admitted 

to do it, and the vessel shall not, in that case, be carried into any 
port, nor further detained, but shall be allowed to proceed on her 
voyage. 

« Art. 16. It is agreed, that the subjects or citizens of each of 
the contracting parties, their vessels, and effects, shall not be liable 
to any embargo, or detention on the part of the other, for any mi- 
litary expedition, or other public or private purpose whatsoever. 
And in all cases of seizure, detention, or arrest, for debts contract* 
ed, or offences committed by any citizen or subject of the one par- 
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tains, though it does not appear that they have been attended 
with any good consequences to the parties, or have been of 

tj, within the jurisdiction of the other, the same shcill be made and 
prosecuted by order and authority of law only, and according to 
the regular course of proceedings usual in such cajses. 

'' Art. 23. If war should arise between the two contracting par- 
ties, the merchants of either country, then residing in the other, 
•sj^all be allowed to remain nine months to collect their debts and 
settle their affairs, and may depart freely, carrying off all their ef- 
fects, without molestation or hindrance : and all women and chil- 
dren, scholars of every faculty, cultivators of the earth, artizans, 
manufacturers, and fishermen, unarmed and inhabiting unfortified 
towns, villages, or places, and in general all others whose occupa- 
tions. are for the common subsistence and benefit of mankind, shall 
.be allowed to continue their respective employments, and shall not 
be molested in< their persons, nor shall their houses or goods be 
burnt, or otherwise destroyed, nor their fields wasted by the armed 
force of the enemy, into whose power, by the events of war, they 
may happen to fall ; but if any thing is necessary to be taken from 
them for the use of such armed force, the same shall be paid for 
at a reasonable price. And all merchant and trading vessels em- 
ployed in exchanging the products of different places, and thereby 
rendering the necessaries, conveniences,' and comforts of human 
life more easy to be obtained, and more general, shall be allowed 
to pass free and unmolested ; and neither of the contracting powers 
shall grant or issue any commission to any private armed vessels, 
empowering them to take or destroy such trading vessels or inter- 
rupt such commerce. 

" Art. 24. And, to prevent the destruction of prisoners of war, by 
sending them into distant and inclement countries, or by crowding 
them Into close and noxious places, the two contracting parties so- 
lemnly pledge themselves to each other, and to the world, that they 
will not adopt any such practice ; that neither will send the prison- 
ers whom they may take from the other into the East Indies, or 
any other parts of Asia or Africa, but that they shall be placed in 
some part of their dominions in Europe or America, in wholesome 
situations ; that they shall not be conQncd in dungeons, prison-ships, 

37 
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any practical utility to the wortd. Blockades of every de- 
scription were abolished, — the flag covered the property,P-»- 

Dor prisons, nor be pnt into irons, nor boand, nor otherwise restrain- 
ed in the use of their limbs ; that the officers shall be enlarged on 
their paroles within conrenient districts, and have comfortable 
quarters, and the common men be disposed in cantonments open 
and extensive enough for air and exercise, and lodged in barracks 
as roomy and good as are provided by the party in whose power 
they are, for their own troops ; that the officers shall also be dailj 
furnished by the party in whose power they are, with as many ra- 
tions, and the same articles and quality, as are allowed by thent, 
either in kind or by commutation, to officers of equal rank in their 
own army ; and all others shall be daily fiimished by them vrttb 
such ration as thej allow to a common soldier in their own ser- 
vice ; the value whereof shall be paid by the other party on a nra*- 
tual adjustment of accounts for the subsistence of prisoners at the 
close of the war ; and the said accounts shall not be mingled with, 
nor set off against any others, nor the balances due on them be with* 
held as a satisfaction or repnsal for any other article, or for any 
other cause, real or pretended, whatever ; that each party shall 
be allowed to keep a commissary of prisoners, of thieir own ap* 
pointment, with every separate cantonment of prisoners in posses- 
sion of the other, which commissary shall see the prisoners as often 

• 

as he.pleases, shall be allowed to receive and distribute whatever 
comforts may be sent to them by their friends, and shall be free to 
make his reports in open letters to those who employ him ; but if 
any officer shall break his parole, or any other prisoner sbaJi es- 
cape from the limits of his cantonment, after they shall have been 
designated to him, such individual officer, or other prisoner, shall 
forfeit so much of the benefit of this article as provides for his en- 
largement on parole or cantonment. And it is declared, that nei- 
ther the pretence that war dissolves all treaties, nor any other 
whatever, shall be considered as annulling or suspending this and 
the next preceding article ; but, on the contrary, that the state of 
war is precisely that for which they are provided ; and daring 
which they are to be as sacredly observed as the most acknowledg- 
ed articles in the law of nature or nations.^' 

The treaty was limited to ten years from the year 17C6. 
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contrabands were exempted from confiscation, though they 
might be employed for the use of the captor, on payment of 
their full value. This, we believe, is the only treaty ever 
made by America, in which contrabands were not subject to 
confiscation ; nor are we aware that any other modern treaty 
contains this remarkable provision. We are probably in- 
debted to Dr. Franklin for the article. It had long been a 
favourite subject with him to procure the exemption, from the 
evils of war, of all persons engaged in private pursuits, or oc- 
cupations, and to abolish privateering. He was desirous of 
having similar articles inserted in the treaty with Elngland of 
%3, and proposed them to Mr. Oswald. 

All wars consist in attacks on private property, for there is 
scarcely any other mode of making a war felt. Few nations 
have public property within reach of an enemy. If a nation, 
like Arnica, should withdraw tjie few public ships it has from 
the ocean, it is difiicult to conceive how a war could be con- 
ducted against it, for all its trade, occupation, commerce, and 
nanufactures would go on as in time of peace. If the enemy, 
land, the treaty forbids them destroying, and even compels 
them to live at their o^vn expense. This proposition seems to 
be incapable of application ; for the distinction between the 
public and the private property of a nation is a vagi)e oiie, 
more especially under a free government ; and, after all, pub* 
He property, speaking with strictness, even in despotic coun- 
tries, constitutes a very small portion of the wealth of the 
stcte. We do not undertake to say, what efiect it would have 
on the patriotism of the people, to separate diem «o entirely 
firom the government, as this arrangement VFould do. But we 
haTe great doubts, supposing it all along perfectly practica- 
ble, whether this scheme would have any other effect than Xe 
make wars perpetual. They should be accompanied with 
some horrors, at least, to prevent nations from engaging in 
them too eagerly. As to the particular application of the 
part, relating to privateers to this country, it can never be the 
policy of America, while that system exists among civilized na- 
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tions^ to debar themselves of the right of issuing commissions 
to private armed vessels. The country has the means, in time 
of war, of doing more injury to an enemy by that species of 
molestation, than any other whatever. Privateering is to be 
justified as one mode of harassing an enemy, that the customs 
of civilized nations allow a belligerent to adopt, and it can be 
defended on the same ground as most of the other practices of 
war. In finishing this paragraph, it will occur to every one, 
that the principal objection to the provisions of the 23d arti- 
cle would be the extreme difficulty of adhering to them.^ 

This treaty expired in '96. The United States had no di- 
rect trade with Prussia before the year '99 ; the trade with 
that part of Germany having been principally conducted 
through Hamburgh and Bremen. Since '99, we have had oc- 
casionally some slight commercial intercourse with Prussia, 
but it has been greatly interrupted by the wars in Europe, and 
the continental system. In general, however, the exports 
from Prussia have exceeded the imports. Prussia, since the 
last arrangement in 1815, now owns an extensive sea-coast, 
though our trade has latterly much fallen off to that part of 
the world. It is, at present, on the new footing of reciprocity. 

The treaty of '85 was renewed in '99, at Berlin, by John 
Quincy Adamsf on the part of the United States, and, on the 
part of Prussia, by the Count of Finckenstein, M. d'Alvensle- 
ben, and the Count of Haugwitz. This treaty, though a copy, 
in most of the articles, of that of '85, differed in several re- 
spects. The rule, that free ships make free goods, not hav- 
ing been respected during the two last wars, the parties 
agreed, at the return of peace, to concert such arrangements 
with the maritime powers, as should, hereafter, secure the na- 
vigation and commerce of the neutral. Contrabands were 

^ It will be seen that in the next treaty made with Prussia in ^99, the 
whole of this stipulation, respecting privateers and the exemption of 
private trading vessels, was omitted. 

I Appoijited minister plenipotentiary in June '05. 
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specified, and confined to military anns and stores ; the ex- 
emption, stipulated in the 16th article of the treaty of '85, on 
the subject of an embargo, was annulled. Vessels were, 
thereafter, subject to embargoes on the principle of the most 
favoured nation, and an indemnity was stipulated for all ves- 
sels tletained for public uses. The original regulation in the 
23d article of the same treaty, respecting privateers and 
merchant and trading vessels, was abolished. This treaty 
expired, by its own limitation, in 1810. It has not been re- 
newed, — ^nor have the United States, since Mr. Adams's return 
in 1801, appointed a minister to Prussia. 
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TREATY OF 1795 WITH SPAIN. 

Spain powerful at time of Revolution — Family Compact'^-^Great 
American possessions — Franklin appointed minister tn '77 to Madrid 
— Important letter — Spain a:voids the coalition — Strives to reconcile 
France and England — Fails — Declares war aginst England in '79 
-^^ay sent to Spain — Officially received — Makes no treaty— Itnpor^ 
tant instructions — Gardoqui^ Spanish Chargi — Treats respecting 
boundaries — Nothing done-^South and North divide on the naviga^ 
iion of the Mississippi — South in minority — Shm't and Carmichaelf 
commissioners to Spain — Remarks on Mississippi — Spain^ having 
entered the coalition of '93, unwilling to treat — Indians — Acts of 
hostility in Kentucky — Short — Viar — Jaudenes — Peace of Basle — 
Godoy — Pinkney sent to Madrid — Treaty of San Lorenzo el Real 
with Prince of Peace — Right of deposite at New Orleans suspended 
'^Eastern and Western boundaries of Louisiana — France opposes 
claitns of United States — Government take possession of W, Flori- 
da — Folch — Kemper — Spoliations — Settled by transfer of E, Flo- 
rida — Humphreys — Yrtijo — Bowdoin-^ Intercourse renewed in 1814 
— Erving. 

At the time of the declaration of independence, Spain was 
mistress of half the continent of South America. She was 
one of the most powerful nations of Europe, not only from 
her own wealth, valuable colonics, and numerous and well 
appointed army and navy, but in consequence of an intimate 
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connection with France. The '* family compact," adopted 
by the treaty of Paris of '61, an alliance between all the prin- 
ces of the house of Bourbon, more especially the crowns of 
France and Spain, still existed. By that instrument, those 
two powers mutually guaranteed their states and possessions^ 
and assumed, as the basis of their alliance, the diplomatic 
maxim, " dui attaque une couronne, attaque I'autre." AH 
the American possessions of Spain were then entire ; she en- 
joyed an active, extensive, and lucrative commerce ; and was 
as determined an enemy of England as France herself. 

After arrangements had been made by the Congress of the 
confederation to obtain the assistance of France, one of the 
next subjects of attention was Spain. As early asDecember 
'76, it was resolved to send commissioners to that country, 
and, in the beginning of '77, Dr. Franklin was appointed the 
first envoy to Spain, though he never went to that court ;* 
but while in France, he addressed a letter to the Count d'Aran- 
da, at that time the Spanish minister at Versailles. This let- 
ter is to be found in the memoirs of Dr. Franklin, and as it 
explains in a few words the situation of the two countries, we 
shall extract a portion of it : — 

" iPassy, April 7, 1777. Sir,— I left io your excellency's hands 
to be communicated, if you please, to your court, a duplicate of the 
commission from the Coagress, appointing me to go to Spain as 
their minister plenipotentiary. But I understand the receiving 
such a minister is not at present thought convenient, and I am sure, 
the Congress would have done nothing that might incommode in 
the least a court they so much respect. I shall, therefore, postpone 
that journey till circumstances may make it more suitable. In the 
mean time, I beg leave to lay before his catholic majesty, through 
the hands of your excellency, the propositions contained in a reso- 
lution of Congress dated December 30, 1776, viz., ^^That if bis 
catholic majesty will join with the United States in a war against 
Great Britain, they will assist in reducing to the possession of Spain 
the town and harbour of Pensacola, provided the inhabitants of the 

* For commission, see Secret Journals, vol. ii. Jan. 1, 77. 
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United States shall have the free navigatioD of the Mississippi, and 
the ose of the harhour of Pensacola, and will (provided it shall be 
trae that his Portuguese majesty * has insultingly expelled the ves- 
sels of these States from his ports, or has confiscated any such ves- 
sels) declare war against the said king, if that measure shall be 
agreeable to, and supported by, the courts of France and Spain.^' 
It is understood that the strictest union subsists between these two 
courts, and, in case Spain and France should think fit to attempt 
the conquest of the English sugar islands, the Congress have fur- 
ther proposed to furnish provisions to the amount of two millions 
of dollars, and to join the fleet employed on the occasion with six 
frigates, of not less than 24 guns each, manned and fitted for ser- 
vice, and to render any other assistance, which may be in their 
power, as becomes good allies, without desiring for themselves the 
possession of any of the said islands. 

Spain showed a great disinclination to take a part in the 
war declared in '78 ; and the measures, adopted by France to 
induce her to this step, were at first received with uncommon 
coolness. Spain, fatigued by her former contests, though of 
a recent date, and holding, herself, extensive and valuable 
foreign possessions, did not view the struggles of the Ameri- 

*In consequence of the celebrated Methuen treaty, the greater part 
of the Portuguese commerce had fallen into the hands of the English, 
and those two countries were in a very strict alliance and friendship. 
In the letter of B. Franklin quoted in the text, the reader will proba- 
bly be struck with the uncommon willingness of the Congress to en- 
gage in foreign connections, though the motives and reasons of such 
measures are abundantly apparent and satisfactory. It is, however, 
remarkable, how few they formed ; how entirely they escaped from 
every sort of entangling league and association, with the single ex- 
ception of the provision respecting the guarantee in the treaty of '78. 
This circumstance is the more extraordinary, because England was 
at that time the common enemy of Europe, and an almost general 
armed confederation had been entered into against her. America is 
indebted for this good fortune, not only to the skill and discretion of 
her rulers, but to her " distant and detached situation," and to a Very 
common impression in Europe of her weakness and inability to ren- 
tier valuable assistance to any cause. 
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cans with entire complacency. A writer of that period has 
prophecied, with remarkable exactness, the time and manner 
of the emancipation of Spanish America ;* and though the 
Spanish government might have had little faith in such pre- 
dictions, it could not have been ignorant that the example of 
the North American colonies would have been attended with 
pernicious consequences to the metropoles of the old world. 
France exceedingly desired the assistance of Spain in this bu** 
siness, particularly as the navies of the two countries were, 
united, greatly superior to that of England.f The French 
king even wrote, in the beginning of '78, letters in his own 
hand to his catholic majesty, urging him to enter into the coa* . 
lition : — 

*' England, oar common and inveterate enemy, has beea eog^aged 
for three years in a war with her colonies. We have agreed not 
to take a part in it, and, considering both parties as English, we 
have made the commerce of our state free to whoever should find 
his advantage in it In this way America has provided herself with 
those arms and munitions, of which she was in want. I do not 
speak of the aid we have given that country in money and other 
articles, the whole having been done in the ordinary course of com- 
merce. England has shown some vexation at this circumstance, 
and we are not ignorant that she will sooner or later revenge her- 
self. This was the situation of the business the last November. 
The destruction of Burgoyne and the embarrassments of Howe 
have changed the face of things. America is triumphant ; England 
is cast down. But her vast marine is still entire, and having aban- 
doned the idea of conquering the colonies, she has resolved to form 
an alliance with them. All parties in England are agreed in this 
particular. Lord North has himself announced a plan of pacifica- 
tion. It does not much signify to us, whether he or any other mi* 

* PownaL 

t The combined fleets, commanded by Count d'Onrilliers, consisting 
of 66 sail of the line, besides frigates, appeared the next year in the 
English channel. This was the most numerous and formidable arma- 
ment ever seen on those coasts. 

38 
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nister is in place, actuated by different motives, they will still unite 
against us. It is very important to preoent the re-tmton of the colo* 
nies with the mother country.^^ 

The answer of the king of Spain, Charles III. was extremely 
cold and circumspect ; he was naturally of a pacific turn, then 
much advanced in life, and not disposed to disturb the re- 
mainder of his days by a destructive war. He appears, also^ 
to have been offended in not having been consulted respecting 
the treaties made by France with the United States ; as the 
family treaty of '61 entitled him to this attention and privi- 
lege. Determined to avoid hostilities, Spain despatched in- 
structions to her minister at London, to offer the mediation 
of his court. But England, having required that France 
should retire altogether from the contest, preparatory to ne- 
gotiation, and France, on her side, demanding that England 
should recognise the independence of the thirteen colonies^ 
the Spanish minister, the Count d' Almadovar, found it impos- 
sible to reconcile terms so entirely at variance. But the ef- 
forts of Spain, to obtain an accommodation, did not end on 
the occasion of this first disappointment. Three other plans 
for an arrangement, proposed by her, successively failed. 
England could not forgive France for her interference in the 
affairs of North America, and, while that country remained the 
ally of the United States, she resolutely rejected all attempts 
at negotiation. In June '79, M. d' Almadovar withdrew from 
the court of St. James ; and England having already commit- 
ted acts of violence on the Spanish dominions, his catholic 
majesty could no longer avoid the obligation of the treaty, 
establishing the family compact. War was accordingly de- 
clared in June of the same year.* This declaration was made 
in consequence of a convention concluded with France in 
the preceding April. The independence of the thirteen 

* Spain was probably induced to join the league, from the expecta> 
tion she had of recovering her lost possessions. Inunediately af^er 
the rupture, a Spanish force took possession of Baton Rouge, and fi- 
nally conquered the whole of West Florida. 
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States was, however, not acknowledged in this instrument, 
though, by the treaty between France and America, Spain 
was entitled to accede to the alliance whenever she thought 
fit, and to have the benefit of all the stipulations. 

In September '79, John Jay of New-York was elected 
by Congress, minister plenipotentiary to negotiate a treaty 
with Spain. Besides the general terms of his commission, 
Mr. Jay was furnished with particular instructions to guaran- 
tee the two Floridas to Spain on condition that the free navi- 
gation of the Mississippi should be secured to this country. 
The importance of this navigation attracted the earliest atten- 
tion of Congress, and they insisted upon the right with great 
emphasis in all their directions to their agents abroad. Mr. 
Jay went to Spain in '80, and remained there till the spring 
of '82. He appears to have urged his application with the 
utmost zeal and fidelity, but he was utterly unable to overcome 
the system of delay and procrastination which even then distin- 
guished the Spanish court, and which has since given this 
country so much just ground of complaint. Although Mr. 
Jay did not succeed in making a treaty, or obtaining subsidies, 
or assistance of any kind, he was accredited in the usual offi- 
cial forms ; and the United States derived from that circum- 
stance the uncommon advantage of having their independence 
virtually acknowledged by another of the most powerfiil nations 
of Europe. Spain was not willing to accede to the alliance 
between France and the United States ; for she felt apprehen-i 
sive, undoubtedly, for her possessions in Florida and Loui- 
siana. She obviously anticipated, at that early hour, many 
of the difficulties that have since arisen, and refused to grant 
to the United States the free navigation of the Mississippi, or 
to establish that river as the western boundary. This busi- 
ness will be better understood by extracting part of the letter 
of instruction written by Congress to Mr. Jay in October '80. 
The reader will perceive, how very early, in the history of this 
country, those intricate questions arose with Spain, that sub- 
sequently were attended with such vast and increasing trouble. 
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'^ It is a fundamental principle, in all lawful go^eniments, and 
particularly in tbe constitution of the British empire, that all the 
rights of sovereignty are intended for tbe benefit of those, from 
whom they are derived, and over whom they are exercised. It it 
known, also, to have been held for an Inviolable principle bj the 
United States, while they remained a part of the British empire, 
that the sovereignty of the king of England, with all the rights and 
powers included in it, did not extend to them in virtue of his being 
acknowledged and obeyed as king by the people of England, or of 
any other part of the empire, but in virtue of his being acknow- 
ledged and obeyed as king of the people of America themselves, 
and that this principle was the basis, first of their opposition to, and 
finally of their abolition of, his authority over them. From these 
principles it results, that all the territory, lying within the limits of 
the states as fixed by the sovereign himself, was held by him for 
their particular benefit, and must equally, with his other rights and 
claims in quality of their sovereign, be considered as having devolv- 
ed on them in consequence of their resumption of the sovereignty 
themselves. In support of this position, it may be further obserFed, 
that all the territorial rights of the king of Great Britain within 
the limits of the United States, accrued to him from the enterprizes, 
the risks, the sacrifices, the expense in blood and treasure of the 
present inhabitants and their progenitors. To Spain, claiming 
the territory about the Mississippi by the right of conquest, it 
is answered, that a right founded on conquest being only co-exten- 
sive with the objects of conquest, cannot comprehend the circum- 
jacent territory. That if a right to the said territory depended 
on the conquests of the British posts within it, the United States 
have already a more extensive claim to it than Spain can acquire, 
having, by the success of their arms, obtained possession of all the 
important posts and settlements on the Illinois and Wabash, rescued 
the inhabitants from British domination, and established civil gOT- 
crnment in its proper form over them. They have, moreover, 
established posts on the strong and commanding situation near the 
mouth of tbe Ohio, whereas, Spain has a claim by conquest to no 
post above the northern bounds of West Florida, except that of the 
Natchez, nor are there any other British posts below the mouth of 
ihe Ohio for their arms to be employed against. That, whatever 
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extent ought to be ascribed to the right of conquest, it mnst be 
admitted to have limitations, which in the present case, exclude 
the pretensions of his catholic majesty. If the occupation by the 
king of Great Britain of posts within the limits of the United States, 
as defined by charters derived from the said king, when consti- 
tutional^ authorized to grant them, makes them lawful objects of 
conquest to any other power than the United States, it follows, 
that every other part of the United States, that now is, or may 
hereafter fail into the hands of the enemy, is equally an object of 
conquest. Not only New- York, LfOng Island, and the other islands, 
in its vicinity, but almost the entire states of South Carolina, and 
Georgia might, by the interposition of a foreign power at war with 
their enemy, be forever severed from the American confederacy, 
and subjected to a foreign yoke. But is such a doctrine consonant 
to the rights of nations, or the sentiments of humanity ? Does it 
breathe that spirit of concord and amity, which is the aim of the 
proposed alliance with Spain ? Would it be admitted by Spain, 
herself, if it affected her own dominions ? Were, for example, a 
British armament by a sudden enterprise, to get possession of a 
«ea port, a trading town, or maritime province in Spain, and 
anotheripower at war with.Britain should, before it could be re-coD- 
quered by Spain, wrest it from the hands of Britain, would Spain 
herself, consider it as an extinguishment of her just pretensions ? 
Or would any impartial nation consider it in that light ? As to the 
proclamation of the king of Great Britain of 1763, forbidding his 
governors in North America to grant lands westward of the sources 
of the rivers falling into the Atlantic Ocean, it can by no rule of 
construction militate against the present claims of the United 
States. That proclamation, as is clear both from the title and 
tenor of it, was intended, merely to prevent disputes with the 
Indians and an irregular appropriation of vacant land to individuals, 
and by no means either to renounce any parts of the cessions made 
in the treaty of Paris, or to affect the boundaries established by 
ancient charters. On the contrary, it is expressly declared, that 
the lands and territory prohibited to be granted, were within the 
sovereignty and dominion of that crown, notwithstanding the reser* 

vation of them to the use of the Indians.^' '^ The river Mis* 

sissippi will be a more natural, more distinguishable, and more pre- 
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else boundary than aoj other that can be drawn eastward of it, and 
consequently will be less liable to become a source of those dis- 
putes which too often proceed from uncertain boundaries between 
nations. As this territory lies within the charter limits of particu- 
lar states, and is considered by them as no less their property than 
any oth^r territory within their limits, Congress could not relin- 
qmsh it without exciting discussions between themselves and those 
states. The territory in question contains a number ortnhabitaDts, 
who are at present under the protection of the United States, and 
have sworn allegpiance to them. These could not, by voluntary 
transfer, be subjected to a foreign jurisdiction, without manifest 
violation of the common rights of mankind, and of the genius and 

principles of the American government.^' " Congress have 

the greater hopes, that the pretensions of liis catholic majesty on 
this subject will not be so far urged as to prove an insuperable 
obstacle to an alliance with the United States, because they conceive 
such pretensions to be incompatible with the treaties subsisting^ 
between France and them, which are to be the basis and substance 
of it. By article eleventh of the treaty of alliance, eventual and 
defensive, the possessions of the United States are guaranteed to 
them by his most christian majesty. By article 12th of the same 
treaty, intended to fix more precisely the sense and application of 
the preceding article, it is declared that this guarantee shall have 
its full force and effect the moment a rupture shall take place 
between France and England. The next object of the instructions 
is the free navigation of the Mississippi for the citizens of the 
United States, in common with the subjects of his catholic majesty. 
On this subject, the same inference may be made from article 
seventh of the treaty of Paris, which stipulates this right in the 
amplest manner to the King of Great Britain, and the devolution of 
it to the United States, as was applied to the territorial claims of 
the latter. Besides, as the United States have an indisputable right 
to the possession of the east bank of the Mississippi for a very- 
great distance, and the navigation of that river will essentially 
tend to the prosperity and advantage of the citizens of the United 
States that may reside on the Mississippi, or the waters running 
into it, it is conceived that the circumstance of Spain being in 
possession of the banks on both sides near its mouth cannot be 
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deemed a natural or equitable bar to the free use of the river. 
But, notwithstaudiog the equitable claim of the United States to 
the free navigation of the Mississippi, and its great importance to 
them, Congress have so strong a disposition to conform to the 
desires of his catholic majesty, that they have agreed that such 
equitable regulations may be entered into, as may be requisite 
security against contraband, provided the point of right be not 
relinquished, and a free port or ports, below the thirty-first degree ' 
of north latitude, and accessible to merchant ships, be stipulated to 
them. The reason why a port or ports thus described, was requir- 
ed must be obvious. Without such a stipulation, the free use of 
the Mississippi would, in fact, amount to no more than a free inter- 
course with New-Orleans and other parts of Louisiana. From the 
rapid current of this river, it is well known, that it must be navi- 
gated by vessels of a peculiar construction, and which will be unfit 
to go to sea. Unless, therefore, some place be assigned to the 
United States, where the produce carried down the river, and the 
merchandi2e arriving from abroad may be deposited till they can 
be respectively taken away by the proper vessels, there can be no 
such thing as a foreign trade. There is a remaining consideration 
respecting the navigation of the Mississippi, which deeply concerns 
the maritime powers in general, but more particularly their most 
christian and catholic majesties. The country, watered by the 
Ohio, with its large branches, having their sources near the lakes 
on one side, and those running north-westward and falling into the 
other side, will appear from a single glance on a map to be of vast 
extent. The circumstance of its being so finely watered, added to 
the singular fertility of its soil, and other advantages presented by 
a new country, will occasion a rapidity of population not easy to 
be conceived. The spirit of emigration has already shown itself 
in a very strong degree, notwithstanding the many impediments 
which discourage it. The principal of those impediments is the 
war with Britain, which cannot spare a force sufficient to protect 
the emigrants against the incursions of the savages. In a very 
few years after peace shall take place, this country will certainly 
be overspread with inhabitants. In like manner, as in new settle- 
ments, agriculture, not manufactures, will be their employment. 
They will raise wheat, corn, beef, pork, tobacco, hemp^ flax, and 
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ted States to the lands bordering on the Mississippi to the 
north of the northern boundary of West Florida, and transfer- 
red all her right in the navigation of that river. Shortly after 
the treaty, the Spanish government protested against the 
transfer, as in their opinion the English had ceded what they 
did not own. The arrangement with Spain remained in the 
hands of the Secretary of State till the dissolution of the con- 
federation in '89. 

This was the most difficult, intricate, and vexatious ne- 
gotiation undertaken by that government. Separate from 
the delays, to which all discussion with the court of the 
Escurial is necessarily incident, and, in this case, from the 
unreasonable demands made by that government, the busi^ 
ness was further and greatly embarrassed by a division of sen- 
timent in the American Congress ; — a division unfortunate- 
ly arising altogether from local influence and considerations. 
The northern portion of the confederation, that is to say, New- 
Hampshire, Massachusetts, Rhode-Island, Connecticut, New- 
York, New-Jersey, and Pennsylvania, were in favour of con- 
cluding a commercial treaty with Spain upon terms of reci- 
procity, and upon condition of forbearing the use of the Mis- 
sissippi for twenty-five or thirty years, below the northern 
boundary of the United States to the ocean. Tliis arrange- 
nient .did not, of course, include access to the possessions of 
Spain in the new' world ; for it had always been one of the 
fundamental maxims of that court to exclude all mankind 
from their American shores. A treaty of this description 
would certainly have been favourable to America, if the posi- 
tion, then assumed, had been correct, namely, that the navi- 
gation of the Mississippi was at that period of little impor- 
tance ; that it would not become valuable in twenty-five or 
thirty years ; and that it could not be called a* sacrifice to for- 
bear the use of a tiling we do not want. Thesc^doctrines, 
formally maintained in Congress thirty-five years ago,' will, 
perhaps, create no surprise in the minds of those, who are 
acquainted with the situation of the western country during 

the early discussion with Spain. The navigation of the Mis- 
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fiissippi certainly did then appear of trifling value^ and, conn^ 
dering the amount of population in the Atlantic states, th^ 
great quantities of land, there still unoccupied, the little ac- 
curate knowledge possessed of the territory beyond the Allery 
ghany, there were slight reasons, indeed, for anticipating tbo 
vast wealth and population, to which that district has sincd 
so rapidly risen. In some of the states, that are now powerfiil 
and have a numerous population, there was not at this period 
even a settler. With Spain* at the south, and England at the 
north, both powerful nations, and neither desirable neighbours, 
it was certainly difficult to imagine what temptations could 
attract into unexplored regions emigrants from the borders of 
the Atlantic. 

This appears to have been the first question, on which thi^ 
states were seriously divided according to their geograpbi^aj^ 
limits. The matter occupied an unusual portion of the atten- 
tion of Congress ;->^a great variety of propositions were made 
in relation to it, but no change took place in the votes. The 
five states south of Pennsylvania, viz : Maryland, Virgioia, 
North Carolina, South Carolina, and Georgia, were constant- 
ly opposed to the northern, and consequently in the minority. 
We have already said, that the Secretary for Foreign Affaim 
was directed to prepare a treaty on the basis of a perfect comr 
mercial reciprocity, for a term of twenty-five or thirty years^ 
and to stipulate a forbearance of the navigation during that 
period, though the right to the navigation was by no means 
intended to be ceded by that act.f On this question the 
northern portion of the confederation prevailed. It was vehe- 
mently and ifi a most persevering manner, opposed by the 

* Spain claimed both the Floridas, and contended tliat West Florida 
extended up the Mississippi higher than thehmit indicated in the trea- 
ty of this country with England, though in tho year '80 she had not 
clearly determined upon what boundary she should fix. 

t The resolution, directing him to conclude a treaty on tliis basis, as 
an ultimatum, was adopted by Congress on the 30th August '86, 
thousrh he was instructed to insist on the boundaries. 
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south ; but part of the opposition was founded in doctrines, 
that would not at this day be considered very sound by any 
portion of the Union ; — sentiments, entirely at variance with 
the provisions of the treaty of commerce made with France, 
with the general principles attempted to be inserted in all our 
treaties with Europe, and with the obvious policy of the 
country, — nlore especially that, which administrations are now 
attempting to inculcate. We allude to the objection made to 
the doctrine of reciprocity proposed as the basis of the Spa- 
nish treaty. We shall extract a paragraph from a report made 
on the subject : — 

'^ How contrary would such a stipulation (reciprocity) be to the 
policy of Great Bjitain, to the policy of her navigation act, an act, 
which gives to her own subjects in their intercourse with all other 
Aations, the high privileges and immunities, they do not enjoy. To 
the idsdoni of this act, and her other regulations in commerce, it is 
owing, that she hath attained to such a height of power and gran- 
deur on the seas, as to be at the same time the terror and the ad- 
ibitation of the world, that her subjects have obtained Kuch com- 
mercial wealth and astonishing resources, as to be able to support 
her in the most splendid enterprises, and the longest and most dif- 
ficult wars, that her councils could devise, or the change of for- 
tune expose her to.'' 

It is somewhat unusual to hear the celebrated commercial 
regulations of Cromwell,^ regulations within a few years pub- 
licly coodenmed by one of the wisest, most ingenuous, as well 
as experienced statesmen England has ever known, receive 
such remarkable applause in a country, whose whole ambi- 
ticHi and policy have been to break through the navigation 
acts and colonial systems of the European powers, and whose 
greatest wealth has been accumulated under the relaxations 
of those measures rendered inevitable by wars, or the progress 
of sound viewB on commercial subjects. But it was a just 

^ The ''act of navigation,'' considered as the foundation of oil subse- 
quent proceedings, was originally passed October 9tb, 1(>51, and then 
fully adopted on tho restoration of Charles II. 



d 



308 TREATY OF '95 WITH SPAIN. 

ground of objection, that the proposed Spanish treaty was not, 
in reality, reciprocal ; for we were to have those advantages 
only in Spain and the Canaries ; but were excluded from the 
Phillipines and the Spanish possessions in America. Another 
ground was, also, perfectly legit'unate and reasonable, and, as 
time has proved, unanswerable : — 

^^ As to the surrender or forbearaoce of the use of the navigatioa 
of the Mississippi for the term proposed and for the consideration 
proposed, (the right of the United States to dismember the go- 
yemment being out of the question,) it is inadmissible upon the 
principle of the right, and, independent of the right, upon the high- 
est principles of national expedience, which apply even if the com*- 
mercial project were an advantageous one. The states, who have 
ceded them, and the confederacy at large, look up to the western 
lands as a substantial fund for the discharge of the public dehU 
The value of these lands will depend, in a great measure, on the 
navigation of the Mississippi. By the contract with Virginia, it is 
stipulated, that the western country shall be divided into states, 
and admitted with the rights of the original states into the confe- 
deracy. The spirit of this compact is, that the territory should re- 
tain all its rights, and have them promoted under the patronage of 
Congress. This act would, therefore, be a direct violation of it, 
and have a tendency to fix the weight of population on one side of 
the continent only.'' — " By the second article of the confederation 
of these United Slates, each state retains its sovereignty, freedom, 
and independence, and every power, jurisdiction, and right, which 
is not therein expressly delegated to the United Slates in Congress 
assembled. This is a tundamenlal law of the nation, and the pow- 
ers granted in the ninth article, to make treaties, must be constru- 
ed in subordination to it. No treaty, even of peace, entered into 
by the United States in Congress assembled, extending to a cession 
or suspension of the rights of any of the states without their con- 
sent, can, therefore, be valid, much less can such a treaty of com- 
merce, which in point of political necessity can never be so pres- 
sing." 

The report of a commercial treaty with Spain produced an 
alarming sensation in the west. Tlie Spaniards had been 
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prevented by the people from trading up the river ; their 
goods at Vincennes and Illinois seized, and they, themselves, 
Uireatened with being driven from the mouth of the Missis- 
sippi. The citizens expressed great indignation at the con- 
duct of Congress ; they considered themselves sold to the 
Spaniard, deserted by their government, and the boon offered 
them, of transporting their goods to the ware-houses of New- 
Orleans, was regarded, not only as a cruel insult, but as a 
treacherous sacrifice of property. Affairs had arrived at such 
a crisis, that men spoke seriously of throwing off their alle- 
giance, and seeking the protection of a foreign country. 

A vast emigration had suddenly taken place to the west at 
the close of the war. Great numbers of the inhabitants of 
the Atlantic states, oppressed with taxes and impoverished 
with debt, crossed the mountains, where they found land very 
cheap, and a soil exceedingly rich. They had an enemy in 
the savages, and in the relentless, monopolizing system of the 
Spaniards. But nature had been so profuse in her best gifls 
to that region, and the Atlantic states were wasting under 
such an accumulation of debts, struggling with bad govern- 
ments and highly excited parties, almost approaching, in some 
instances, to rebellion and anarchy, that settlers soon arrived 
in crowds on the banks of the great western rivers. While 
Congress was discussing the points of a treaty, a nation was 
created there. The question, touching the navigation of the 
Mississippi, was to them a vital one ; and so remarkable is the 
water communication in that country, that the inhabitants, 
most deeply planted in the interior, farthest removed from the 
outlet of this " father of rivers," were equally concerned in 
the decision of this controversy But it was not the navigation 
of the Mississippi alone, from which Spain intended to ex- 
clude the United States. She proposed to confine them 
within the Alleghanies. As early as '82 this design of that 
court was manifest. Dr. Franklin mentions it in a letter to 
the Secretary for Foreign Affairs, and advises Congress to ad- 
here both to the navigation and to the boundary of the Mis- 
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sissippi. — ^-The confederation did not succeed in making a 
treaty or arrangement of any kind with Spain. That coun- 
try appeared disposed to agree to nothing, or in other words, 
she had not determined what she should claim. The time 
having nearly approached when the federal government WM 
to be organized, no sort of progress having been made in thd 
negotiation, and great uneasiness still existing in the public 
mind on the subject of the navigation, Congress dismissed thisr 
tedious and vexatious business in September '88, by the fol- 
lowing resolution: — 

'^ Resolved, That the free natigation of the river Bfisdsilppi is 
a clear and essential right of the United States, and that the same 
•oght to be considered and supported as such. Resolved, That 
no further progress be made in the negotiations with Spain by tha 
Secretary for Foreign Affairs, but that the subject, to which thej re- 
late, be referred to the federal government, which is to assemHe.^ 
in March next.'^ 

At the organization of the federal government, Mr. Carmi«-> 
chael of Maryland, originally the secretary of Mi*. Jay, re- 
mained at Madrid as charge d'affaires of this country. He 
was not engaged in any negotiation, and our aflhirs with 
Spain remained in the situation, in which they were left by 
the confederation till the latter part of the year '91. At that 
time, an intimation was officially given, that Spain was dispo- 
sed to treat at Madrid on one of the subjects then unsettled, 
viz., the navigation of the Mississippi. This notice related 
to a matter of too great importance to this country to be ne- 
glected, though the former conduct of the Spanish court, or 
of the agents of that government in the United States, could 
not inspire much confidence that the business would be 
brought to a speedy or satisfactory termination. Commis^ 
sioners were, however, appointed without delay to proceed 
to Madrid. Mr. Carmichael and Mr. Short, tlien charge at 
Paris, were named for that purpose. Their commission was 
afterwards extended to include the boundaries and a com- 
mercial arrangement. As to the latter part of it, the United 
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States proposed to place Spain on the footing of the most fiir» 
voured nation* We had, at that period, treaties with France, 
Prussia, Sweden and Holland on that basis. Spain was 
equally entitled to the privilege with either of these last named 
powers. Indeed, she was the only European nation, with the 
exception of France, that had declared war against Englaiul 
during the revolution, though England became involved with 
Holland before the peace of '83. The other points to regu- 
late were those of the navigation and the limits of the Missis-, 
sdppi. We cannot do better than quote, from a report of tha. 
Secretary of State of '91, some remarks on one of these subh 
jects, particularly as the navigation of the Mississippi w^a 
among the most important questions brought into di8CuaB}0|| 
since the independence of the country t — 

<( Oar right to navigate the Mississippi from its source to wImm 
our southero boundary strikes it, is not questioned. It is from that 
point downwards only that the exclusive navigation is claimed by 
Spain ; tlut is to say, where she holds the country on both sides, 
to wit, Louisiana on the west and Florida on the east. 

^ Our right to participate in the navigation of that part of flm 
river also, is to be considered under 
'^ 1. The treaty of Paris of 1763. 
^ 2. The revolution treaty of 1 782-3. 
^^3. The law of nature and nations. 

^^ 1. The war of 1755^1703 was carried on jointly by Great 
Britain and the thirteen colonies, now the United States of Ameri- 
ca, against France and Spain. At the peace, a right was secured 
to the sobjeGtB of Great Britain to navigate the Mississippi in its 
whole breaith and length, from its source to the sea, and expressly 
that part wMcb is between the island of New Orleans and the 
rig^t bank of the river, as well as the passage both in and out of 
its mouth ; and that the vessels should not be stopped, visited, or 
subjected to the payment of any duty whatsoever. These are the 
words of the treaty, article vn. Florida was, at the same time, ce- 
ded by Spain, and its extent westwardiy was fixed to the lakes 
Pontchartrain and Maurepas and the river Mississippi ; and Spam 
received soon ^fter from France a cession of the island of Mew 
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OrleanS) aod all the coantry she held westwardly of the HiflSiflsippif • 
tahject of course to our right of uayigation between that comitiy 
and the island previously granted to us by France. This right was 
Dot parcelled out to us in severalty, that is to say, to each the ex- 
clusive navigation of so much of the river as was adjacent to oar 
several shores, in which way it would have been useless to all, 
but it was placed on that footing on which alone it could be worth 
any thmg, to wit, as a right to all to navigate the whole length of 
the river in common. The import of the terms and the reason o€ 
the thing prove it was a right of common in the whole, and not a 
several right to each of a particular part. To which may be added 
the evidence of the stipulation itself, that we should navigate be- 
tween New-Orleans and the western bank, which, being adjacent 
to none of our states, could be held by us only as a right of com- 
mon. Such was the nature of our right to navigate the Mississippi^ 
as far as established by the treaty of Paris of 1763. 

^^ 2. In the course of the revolutionary war, in which the thirteen 
colonies, Spain, and France, were opposed to Great Britain, Spain 
took possession of several posts held by the British in Florida. It 
is unnecessary to inquire whether the possession of half a dozen 
posts scattered through a country of seven or eight hundred miles 
extent could be considered as the possession and conquest of that 
country. If it was, it gave still but an inchoate right, as was be- 
fore explained, which could not be perfected but by the relinquish- 
ment of the former possession at the close of the war ; but certainly 
it could not be considered as a conquest of the river^ even against 
Great Britain, since the possession of the shores, to wit, the island 
of New-Orleans on the one side, and Louisiana on the otber^ 
having undergone no change, the right in the water would remain 
the same, if considered only in its relation to them ; and if consi- 
dered as a distinct right, independent of the shores, then no naval 
victories obtained by Spain over Great Britain in the course of the 
war gave her the colour of conquest over any water which the 
British fleet could enter. Still less can she be considered as having' 
conquered the river, as against the United States, with whom she 
was not at war. We had a common right of navigation in the part 
of the river between Florida, the island of New-Orleans, and the 
western bank, and nothing which passed between Spain and Great 
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Bi9tain, either daring the war, or at its cbnclarion, could lessen 
that right. Accordingly, at the treaty of November, 1782, Great 
Britain confirmed the rights of the United States to the naTigation 
of the river, firofai its scarce to its mouth, and in January, 1783) 
completed the right of Spain to the territory of Florida by an ab- 
solute relinquishment of all her rights in it. This relinquishment 
could not include the navigation held by the United States in their 
own right, because this right existed in themselves only, and waii 
not in Great Britain, if it added any thing to the rights of Spain 
respecting the river, between the eastern and western banks, it 
coold only be that portion of right which Great Britain had retain- 
ed to herself in the treaty with the United States, held seven weeks 
before, to wit^ a right of using it in common with the United States* 

^^ So that as, by the treaty of 1763, the United States had obtained 
a common right of navigating the whole river from its source to 
its month : so, by the treaty of 1 782, that common right was con- 
firmed to them by the only power who could pretend claims against 
tbetai fomided on the state of war ; nor has that common right been 
transferred to Spain by either conquest or cession. 

^^ 3. If we appeal to this, as we feel it written on the heart of mon^ 

what sentiment is written in deeper characters than that the ocean 

is free to all men, and their rivers to all their inhabitants ? Is 

there a man, savage or civilized, unbiassed by habit, who does not 

feel and attest this truth ? Accordingly, in all tracts of country 

united under the same political society, we find this natural right 

universally acknowledged and protected by laying the navigable 

rivers open to all their inhabitants. When their rivers enter the 

litaiits of another society, if the right of the upper inhabitants to 

descend the stream is in any case obstructed, it is an act of force 

by a stronger society against a weaker, cohdenmed by the jndg- 

ment of mankind. The late case of Antwerp and the Scheld was 

a striking proof of a general onion of sentiment on this point ; as 

it is believed that Amsterdam had scarcely an advocate out of Hol« y 

land, and even there its pretensions were advocated on the groond 

of treaties, and tiM of natural right. (The commissioners wonld do 

wM to examine thoroughly what was written oh this occasion.) 

The comnkis8i<mera will be able^ perhaps, to fitid, either in the prac^ 

lice or the pretensions of Spain, as to the Douro, Tagus, and Gna^ 

40 
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diaDa, some ackDOwledgments of this principle on the part of that 
nation. This sentiment, of right, in favour of the upper inhahi- 
tants, mast become stronger in the proportion which their extent o€ 
country bears to the lower. The United States hold 600,000 square 
miles of inhabitable territory on the Mississippi and its branches, 
and this river and its branches afford many thousands of miles of 
navigable waters penetrating this territory in all its parts. The icK 
habitable grounds of Spain below our boundary and bordering on 
the river, which alone can pretend any fear of being incommoded bj* 
our use of the river, are not the thousandth part of that extent. 
Tliis vast portion of territory of the United States has no other 
outlet for its productions, and these productions are of the bulkiest 
kind. And in truth their passage down the river may not only be 
innocent, as to the Spanish subjects on the river, but cannot fail to 
enrich them far beyond their present condition. The real interests 
then of all the inhabitants, upper and lower, concur in fact with 
their rights. 

' ^^ If we appeal to the law of nature and nations^ as expressed bj* 
writers on the subject, it is agreed by them, that were the river, 
where it passes between Florida and Louisiana the exclusive rigbt 
of Spain, still an innocent passage along it is a natural right in 
those inhabiting its borders above. It would indeed be what those 
writers call an imperfect right, because the modification of its ex- 
ercise depends in a considerable degree on the conveniency of the 
nation through which they are to pass. But it is still a right as 
real as any other right, however well defined ; and were it to be 
refused, or to be so shackled by regulations not necessary for the 
peace or safety of its inhabitants, as to render its use impracticable 
to us, it would then be an injury, pf which we should be entitled 
to demand redress. The right of the upper inhabitants to use 
this navigation is the counterpart to that of those possessing the 
shores below, and founded in the same natural relations with the 
soil and water. And the line at which their rights meet is to be 
advanced or withdrawn, so as to equalize the inconveniences re- 
sulting to each party from the exercise of the right by the other. 
This estimate is to be fairly made with a mutual disposition to make 
equal sacrifices, and the numbers on each side are to have their 
due weight in the estimate. Spain holds so very small a tract of 
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habitable land on either side below oar boundary that it may in 
fact be considered as a strait in the sea ; for though it is 80 leagues 
from our boundary to the mouth of the river, yet it is only here and 
there in spots and slips that the land rises above the level of the 
water in times of inundation. There are then and ever must be 
so few inhabitants on her part of the river that the freest use of 
its navigation may be admitted to us without their annoyance. For 
authorities on this subject, see Grot. L. 2. c. 2. § 1 1, 12, 13, c. 3. § 
7, 8. 12. Puffendorf, L. 3. c. 3. § 3, 4, 5, 6. WolfPs Inst. § 310, 
311,312. Vattel, L. 1. § 292. L. 2. § 123 to 139. 

'* It is essential to the interests of both parties that the navigation 
of the river be free to both, on the footing on which it was defined 
by the treaty of Paris, viz. through its whole brendth. The chan- 
nel of the Mississippi is remarkably winding, crossing and re-cross- 
ing perpetually from one side to the other of the general bed of 
the river. Within the elbows thus made by the channel there is 
generally an eddy setting upwards, and it is by taking advantage of 
these eddies, and constantly crossing from one to another of them, 
that boats are enabled to ascend the river. Without this right the 
whole river would be impracticable both to the Americans and 
Spaniards. 

^^ It is a principle that the right to a thing gives a right to the 
means without which it could not be used, that is to say, that the 
means follow the end. Thus a right to navigate a river draws to 
it a right to moor vessels to its shores, to land on them in cases of 
distress, or for other necessary purposes.^'* 

The government had been engaged in its Spanish negotiU"* 
tion for twelve years. Some of the nations of Europe, such 
as Austria, had refused to receive and acknowledge our minis- 
ters, and although this might be matter of regret, it could not 
be of complaint. But Spain, early in the revolution embark- 

* On the subject of the navigation of rivers, we refer the reader to 
the articles of the Congress of Vienna of 1815, respecting the naviga- 
tion of the Rhine, the Neckar, the Main, the Moselle, the Meuse and 
the Scheld, particularly. State Paper No. 16. — "Regulations for the 
Free Navigation of Rivers." (8choell, Recueildes Pieces Officielles, 
&c. Tom. viii.) 
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ed as an associate against the common enemy^ bad in other 
respects manifested a conduct, far, indeed, from being friend- 
ly. During hostilities, Amepca had not rendered that coun- 
try any essential services ; she was contending for her inde- 
pendence with very feeble means ; and, instead of being able 
to confer obligations, she sought assistance from foreign 
states. Spain entered into the contest, not certainly in con- 
sequence of any contract or convention with the United 
States ; but stimulated, probably, by the prospect of aggran- 
dizement in her American colonies. 

Mr. Short, having arrived in Madrid, the conmiissioners 
were regularly received and accredited in the beginning of 
February '93. The negotiation was conducted with Don 
Diego Gardoqui, who had been a charge in America. But 
it was soon ascertained, that Spain was not at that time dispo- 
sed to admit the limits, or the navigation of the Mississippi. 
Circumstances were quite unfavourable for the success of tliis 
undertaking. The threatened rupture between England and 
Spaioj on account of the seizure of the English settlement in 
Nootka sound by Martinez in 1789, had been prevented by 
the convention of the Escurial of 1790. In '93 the National 
Convention declared war against Spain ; a measure, which 
at the moment appeared an act of desperation ; it was cer- 
tainly an unnecessary proceeding, for Spain had given France 
no other cause of war than an application to the convention 
in behalf of Louis XVI. Soon after this event, Spain joined 
the league against France by a treaty signed with Lord 9t, 
Helens at Madrid, in May '93. And, in the course of the 
year, all the European powers, with the exception of Sweden, 
Denmark, the grand Duchy of Tuscany, Swisserland, and the 
republics of Genoa and Venice, became parties to this coali- 
tion. France appeared in the act of being crushed; and 
Spain, having the support of England, and being a principal 
member of an alliance, which could well be considered irre- 
sistible, felt herself better able to maintain her unjust preten- 
sions in North America, than she bad done in any former 
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year. Some considerations, personal to the Spanish minister, 
also, presented obstacles to the termination of the negotia- 
tion. Mr. Gardoqui, who had resided in the United States 
during the confederation, and had been an eye witness of the 
weakness of that government, of its feeble and uncertain con- 
trol over th^ states, of the apparent discord and divisions that 
existed in the country, more especially on the Spanish sub- 
ject, of the tsirdy and ineffectual nianner in which the provi- 
sions of treaties had been enforced j of the unsatisfactory aur 
thority, with which it was invested in relation to foreign pow- 
ers, had naturally imbibed an impression, that a government, 
composed of such disjointed and jealous parts, could neither 
be strong nor permanent. The minister very frankly said, he 
did not believe, that the northern, middle and southern states 
could be brought to act in concert against a foreign enemy» 
nor could their efforts ever cause much apprehension, as the 
government had no navy. This conviction added to the re- 
luctance expressed by the court of Spain, to enter into a trea- 
ty with us. The old court of France, also, opposed formerly 
the claims of the Americans in this quarter, an opposition, the 
effects of which were still felt at Madrid. We have ample 
proofe of this fact in a letter from tlie French minister at 
Aranjuez to M. de Vergennes, made public, when the buf 
reaus of the ministers of Louis XVL were seized upon by the 
constituent assembly : — 

^^ The cabinet of Madrid thinks it has the greatest interest not 
to open the Mississippi to the Americaas, and to disgust them from, 
maUog e8t9bUbihmeats on that river, as they would not delay to 
possess theoiMlves of the commerce of New-OrleaDs and Mexic0| 
whatever impedimeots should be opposed to their progress, and 
that they woold «become neighbours the more dangerous for Spain, 
as, even in their present weakness, they conceive vast projects for 
the conquest of the western shore of the Mississippi. Montmorin 
adds, ^^ that Spain is decided to make the savages a barrier between 
her possessions and those of the Americans, that it would oppose, if * 
necessary, other obstacles to their progress, and that his christian 
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majesty could not give to his catholic majesty a greater proof of 
his attachment, than in employing hisinfloence in the United States 
to divert their views from the navigation of the Mississippi.'' 

The instructions of the commissioners, in relation to the 
boundary and the navigation, were in the nature of a sine qua 
non. But they believed it was not for the advantage of the 
United States to break off the negotiation at once, though no 
doubt could remain of the impossibility of obtmning those 
conditions at that moment. 

We shall interrupt this narrative to relate a few circumstan- 
ces, that properly belong to the diplomatic history of Spain, 
though not immediately connected with this particular ne- 
gotiation. The Indians on our southern borders were the 
causes of the same misunderstanding with the Spaniards, 
as those of the northern portion had been with the English. 
It was extremely difficult to avoid mutual jealousy, irrita- 
tion and recrimination. These aborigines, native indepen- 
dent nations, inhabited a territory, which they actually own- 
ed ; not acquainted with the rules that direct the intercourse 
of civilized people, they did not possess any accurate no- 
tions on the subject and propriety of neutrality ; their modes 
of life were such, that if they committed acts of hostility, 
it was not easy to detect them, and their friendship being 
easily purchased, it was still more difficult to trace the foreign 
influence, to which they were subject. Their territory was, 
also, infested by numbers of white men, whom vices or a rest- 
less disposition had led from their own country, and whose 
artifices and influence over the Indians were often attended 
with pernicious consequences. The United States, in their 
diplomatic relations with Spain and Great Britain, have suf- 
fered an unusual portion of inconvenience and mischief from 
the existence of these tribes on their frontiers, equally una- 
voidable with the wrongs and outrages, to which the natives, 
themselves, have been necessarily exposed — wrongs and out- 
rages which it seems the order of nature, however difficult to 
comprehend, or much to be deplored, that barbarous nations 
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should always encounter, when they come in contact with ci- 
vilized ones. The Creeks, Chickasaws, Choctaws, Cherokees, 
and other warlike tribes, had their residence on the frontiers 
of the boundaries of Georgia and the Spanish possessions. 
These tribes, powerful and numerous, well supplied with arms 
and ammunition, committed various acts of aggression on our 
borders, and they probably did not spare the Spanish. Some 
of them had been engaged with Great Britain in the revolu- 
tion war against us, others were, at this time, connected with 
Spain by treaties of friendship and alliance, and others again 
were on the same footing with the United States. These va- 
rious circumstances, and the situation and alliances of the 
different tribes readily led to irritation, often to murders, and 
desolations. It is not necessary to give a detailed account of 
the remonstrances and complaints of the Spanish commission- 
ers in relation to unprovoked Indian hostility, and the crimi- 
nal interference of the United States. But they all appear to 
have been unfounded. They arose from misapprehension on 
the part of Spain. The frontiers of that nation had unques- 
tionably suffered from the acts of the Indians. Smarting 
from the incursions of these marauders, and provoked with 
the United States for resisting their pretensions in the west, 
the Spaniards, naturally enough, attributed to the American 
government those aggressions, which, in truth, were caused 
by the peculiar condition and circumstances of the Indian 
tribes. 

It is, however, certain that, after war was declared by 
France in March '93, hostile armaments were organized in 
Kentucky against the dominions of Spain on the Mississippi, 
not only by foreigners, but, also, by American citizens. We 
have already alluded to the great degree of uneasiness that 
existed in the western country^ on the subject of the naviga- 
tion of the Mississippi. Information was given to the depart- 
ment of state, that four foreigners had left Philadelphia for 
Kentucky in the month of October, furnished with authority 
from the French minister to engage and enlist men, whether 
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citizens or <iot, on any part of their route, to undertake an ex- 
pedition against the Spanish settlements, of which the ulti- 
mate object was the conquest of New-Orleans. They were, 
also, supplied with money and blank military commissions^ 
It was clearly proved, that a number of American citizens had 
received commissions, that preparations of provisions and am'- 
munitions were made, and that a military force was organized 
within the limits 6f the United States, and about to set out on 
a military expedition against the dominions of Spain. TkiB 
business had a serious aspect. President Washington obser- 
ved, in a message to Congress, the scheme *' sets public order 
at defiance, and places the peace of the United States in the 
discreti(m of unauthorized individuals." A proclamation t?a8 
issued without delay, forbidding the enterprize, and the ne- 
cessary orders sent to the United States officers on the points 
threatened. A correspondence, also, took place between Mr. 
Jefferson and the governor of Kentucky on the subject. The 
governor was officially informed of these hostile proceedings, 
and his assistance requested in maintuning the laws of the 
country and of nations. A wrong impression appears to have 
been entertained there at that time respecting the powers of 
the general government, the more remarkable, as, in the pain- 
ful controversy with Mr. Genet, the executive had repeatedly 
and very recently exercised the power vested in it by the 
constitution and by statute, (act of May 2, 1792,) of requiring 
the aid of the governors of states in cases precisely similar to 
those which occurred in Kentucky. The governor intimated 
a doubt, whether he had a right to restrain men from leavifkg 
the state with arms and ammunition. We shall presently 
quote his own words. This was the beginning of the Fede- 
ral government ; and, connected with the controversy with 
France, it may well be called its crisis. These instances of 
reluctance in the states to comply with the requisitions of the 
national executive, not only show with remarkable distinct- 
ness the difficulties the government had to surtnount nl its 
first setting out, but they illustrate, in the most intelligibte 
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and practical way, tlie legitimate scope and action of the 

constitution : — 

" 1 have great doubts, even if they do attempt to carry their plan 
ioto execution, (provided they manage their business with pru- 
dence,) whether there is any legal authority to restrain or punish 
them, at least, before they have actually accomplished it, for if it 
is lawful for one citizen of this state to leave it, it is equally so for 
any taumber of them to do it It is, also, lawful for them to carry 
with them any quantity of provisions, arms, and ammunition, and 
if this act is lawful in itself, there is nothing but the particular 
intention with which it is done, that can possibly make it unlawful.'^ 

The following extracts from a letter of the Secretary of 
State, comprise the whole of the argument in defence of the 
constitutional exercise of power required by the executive: — 

^^.That foreigners should meddle in the affairs of a government 
where they happen to be, has scarcely ever been tolerated, and is 
6flen very severely punished. That foreigners should point the 
force of a nation against its will, to objects of hostility is an inva- 
sion of its dignity, its tranquillity, and even safety. Upon no prin- 
ciple can the individuals on whom such guilt shall be fix6d, bid 
the government to wait until their numbers shall defy the ordinary 
animadversions of law, and nntil they arc incapable of being sub- 
dued by the force of arms." " Nor is this offence of foreign- 
ers expiated or lessened by an appeal to a presumed right in the 
citizens of Kentucky to enlist under such banners without the 
approbation of their country. In a government instituted for the 
happiness of the whole, with a clear delineation of the channels in 
which the authority derived from them, must flow, can a part only 
ef the citizens wrest the sword from the hands of those magistrates^ 
whom the whole have invested with the direction of military 
power ? They may, it is true, leave their country, they may take 
arms and provisions with them, but if these acts be done not on 
the ground of mere personal liberty, bat of being retained in a 
foreign service for purposes of enmity against another people, 
satisfaction will be demanded, and the state to which they belong 
cannot connive at their conduct without hazarding a ruptiure." 
^' The laws have rendered it lawfal for the President, in case of 
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invasion, to call forth the militia, or to issue his orders for that 
purpose to such officer of the militia as he shall thiok proper. 
Thej have empowered him to call forth the militia of one state 
fer the suppression of an insurrection in another, under certain 
circumstanpes, and to suhdue by the militia any cpn^hinations against 
the laws wliich may be too powerful for ordinary judicial proceed- 
ings.'' 

The American commissioqers, at the court of Madrid, hav- 
ing found in the state of public affairs in Europe insupera- 
ble difficulties to the successiuU termination of their mission, 
Mr. Carmichael returned to the United States, leaving Mr. 
Short as minister resident.* 

In the spring of '95, a great change became apparent in the 
situation and feelings of that court. Spain had been unsuc- 
cessful in the war with France, and the alliance with England 
was unpopular. A fatal disagreement had taken place in the 
Mediterranean between the English Admiral Lord Hood and 
the Spanish Admiral Langara, and the French armies of the 
Western Pyrenees, having taken Roses, Pampeluna, and 
gained other advantages, were advancing rapidly on the line 
of the Ebro. The Spanish government, having neither men 
nor money left, suddenly extricated itself from the dangers 
with which it was then enveloped, by a peace signed at Basle 
in July '95. This peace, extremely popular at Madrid, was 
negotiated under the auspices of Manuel Godoy, at that time 
Duke of Alcudia, become since every where famous by the 
name of Prince of Peace, a title conferred on him as a com- 
pliment to bis successful efforts on that occ^isioji.f Spain 

* Durjiig the first adminifitration under the constitution, Spain was 
represented in this country by Messrs. Jaudenes and Viar, in the 
capacity of commissioners or ministers resident. 

t The royal order, by which this title was granted to Manuel Godoy, 
is of sosingulaf a character that we venture to present an extract of it 
to the reader : — " It is my desire," says Charles IV., " that besides his 
usual arms, and other emblems of dignity, he shall bear, in his quality 
of Prince of Peace, above the ducal coronet, a Janus, or head, witii 
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escaped a political revolution, and the overthrow of the 
younger branch of the Bourbons on its throne, with which it 
was then menaced by the French armies. But by this treaty 
the Court of Aranjuez recognized the authority of that gov- 
ernment, which had demolished its elder branch in France, 
and did little more than delay its own annihilation. Though 
the peace of Basle was forced upon Spain, a foreign writer 
has well observed, that the best conmientary^upon it is to be 
found in an expression of the proclamation of Joseph Bona- 
parte, issued at Cordova in 1810 : — " When an extraordinary 
revolution expelled from the throne in France the reigning 
family, the Spanish branch should either not have laid down 
its arms till it had been re-established, or should expect itself 
some day or other to he driven from the throne of Spain.^^ 

The exhausted state of Spain, the ill success of the coalition 
of '93 against France, from which she was, however, released 
by the treaty of Basle, though not without suffering her full 
share of damage, and the rapidly decaying condition of her 
marine and commerce presented a favourable opportunity for 
renewing the negotiations respecting the Mississippi. Tbd 
reputation which the treaty of Basle had given the Prince of 
Peace, made him ambitious of more distinction in the same 
career. His court, threatened with a war by the United States, 
and exceedingly alarmed by the determined disposition of 
the inhabitants of the Western States, particularly the state 
of Kentucky, (whose celebrated resolutions at Lexington in 
the year '94, have now passed down the smooth, quiet stream 
of oblivion, together with so many other political acts in this 
country, which, at the time, seemed to forebode nothing less 
than the dissolution of the union,) could expect to derive little 
benefit firom a continued delay and evasion. In the coalition 
of '93, Spain gave the first indication of that decline and' 

two faces, as a testimony of the wonderful prudence he has shown on 
the occasion of this peace ; for, in reality, the prudent man should be 
provided with two feces, both to observe the past and the future," inc. 
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decrepitude, of which we have since witnessed the miserable 
coosuinination. Until this period, that celebrated people had 
retained in Enrope ^a large portion of the influence which 
their ancient and well earned renown most legitimately con- 
ferred on them. With the old governments of the continent 
Spain had easily kept an equal pace ; but when circumstancea 
brought her in contact with France, then fresh, youthful, and ^ 
aspiring, or with the firm, vigorous, and well matured govern- 
ment of Great Britain, it was soon perceived thai her glory 
and strength existed only in tradition. The Spanish court 
was, undoubtedly, impressed with a sense of its own weakness, 
with the palsy of its institutions, and it anxiously considered* 
in what way it could best retire frcwn the contest. Her geo- 
graphical situation fortunately permitted her to be for several 
years a mere spectator of the perilous events of those times, 
for it was quite evident that until a political regeneratioa 
took place among her people, war would bring her nothing 
but disgrace, disaster and impoverishment. But the treaty of 
Basle placed Spain in a situation certmnly new as it regarded 
Eoi^and. That power, on account of its navy and colonial 
possessions, was capable of doing Spain a great deal more 
mischief than France. This circumstance, probably, had 
sonie influence in the final negotiation respecting the Missis- 
sij/pi. 

Thomas Pinkney, of South Caiolina, having been nominated 
tjie preceding November, envoy extraordinary, arrived in Ma- 
drid in '95, before the conclusion of the peace with France- 
He was sent from liondon as a special minister, with instruc- 
tions to propose a settlement. Spain finally made a sacrifice 
of the limits and the Mississippi, but it was done with the 
utmost reluctance. It was not till October that the treaty 
was signed.^ Though Spain had, no doubt, determined to 

* This is a treaty of friendship, limits, and navigation. It contaius 
no stipulations respecting commerce, as it relates to the intercourse of 
the two nations ; it defines the right of search, but not that of block- 
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make the sacrifice in tbe last extreinityy so much delay was 
again resorted tOi, that Mr. Pinkoey demanded his paasportB 
to return to England. Thu treaty, usually called the treaty 

ade, and contains tbe usual stipulation on the head of trade with an 
enemy's ports : — 

<* Art. 2. The southern boundary of the United States, which diiddes 
their territory from the Spanish colonies of East and West Florida, 
Shan l)e designated by a line beglninig on tbe ri^er Mississippi, at tbe 
Mortbemmoiit part of the tbirty-iint degree of latitude north of the 
equator, which ircnD tfaeaee sfaali be drawn due easi to the middle of 
the river Apnlachirola, or^Catahouche ; thence along the middle thereof 
to ilB junction with the Flint ; thence strait to the head of St. Mary's 
river, and thence down the middle thereof to the Atlantic ocean. 

" Art. 4. It is likewise agreed, that the western boundary of the 
United States, which separates tbem from the Spanish colony of Loui- 
siana, is in the middle of the channel, or bed of the river Misaitsippi, 
front iSbe northern boundary of the said states, to tlie cempletioB of the 
thir^«fint degree of latitude north of the equator. And his catholic 
majesty has likewise agreed, that the navigation of the said river, in its 
whole breadth, from its source to the ocean, shall be free only to his 
subjects and the cidzens of the United States, unless he should extend 
this privilege to the subjects of ether powers by special convention. 

^ Art. 5. No treaties, except treaties of peace, to be made by one 
party, with the Indians living vrithia the boundary of the other. 

** Art. 7. Citiaens and subjects, vesseb and efiects, not liable to 
embargo, or detention, for any military expedition, &c. by either party. 

**- Art. 21. Differences occasioned by losses sustained by American 
citizens, from Spanish captures, to be referred for decision to com- 
missioners. 

** Art. 23. And, in consequence of the stipulations contained in the 
fourth artiele, his catholic majesty will permit the citizens of tfa^ 
Uniled Sutea, for the sp^ce of three years from this time, to deposite 
their merchandises and effects in the port of New-Orleans, and to 
export them from thence without pa^dng auy other duty than a fair 
price for the hire of the stores; and his majesty promises either to 
continue this permission, if he finds, during that time, that it is not 
prejudicial to the interests of Spain; or if he should not agree to con- 
tinue it there, he will assign to them, on another part q€ the banks of 
tbe BCississlppi, an equivalent establishment." This treaty was signed 
rhe 27th day of October 1795. 



* 
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of San Lorenzo el Real, was properly a treaty only of linuts 
and navigation ; for it did not contain any commercial regu- 
lations. The boundaries both to the south and the west 
were fixed agreeably to the demands of the United Stales. 
They are to be found in the 2d and 4th articles. The whole 
breadth of the Mississippi was ceded during the term of the 
treaty for navigation, though his catholic majesty was author- 
ized to cede, by a special convention, the same to .any other 
nation. A right of deposite for goods at New-Orleans, <mi 
condition of paying a reasonable price for storage, was 
obtained, and a condition that if the same right was not 
renewed, another place of deposite should be granted. The 
principle, that the flag covered the merchandize was also 
recognized, and contrabands were remarkably curtailed. The 
firmness and perseverance of the government in refiising to 
conclude a treaty without a recognition of the limits and navi- 
gation, were well rewarded in the end. While the mouth of 
the Mississippi remained closed, the fertile territories of the 
western waters were substantially withheld from all the bene- 
fits of a market, the population checked, the price of land 
kept down, and the people themselves, were not only in some 
degree beyond the just control and influence of the national 
government, but it could not be expected, they should feel 
the same degree of attachment to the union as the inhabitants 
of the Atlantic states, who were enjoying all possible pros- 
perity under the protection of its laws. 

Every step of the negotiations of this country with Spain 
has been marked with delays and difRculties. It was 15 years 
before Spain would consent to consign in a treaty the legiti- 
mate limits of the United States, and, yet, the only boundary 
that could reasonably give rise to controversy, the southern 
boundary of Georgia, (for Great Britain ceded in '83 the 
Floridas to Spain without any specific limits, and to the United 
States her own claims to all territory north of the 31 si de- 
gree of north latitude,) was a very slight obstacle to the ter- 
mination of the negotiation. After all, this boundary was not 
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drawn, nor the Spanish troops withdrawn till '9fl, three years 
after the signature and ratification of the treaty of San Loren- 
zo el Real. Under the provisions of the 3d article, Mr. Andrew 
Ellicot was appointed, on the part of the United States, com- 
missioner to run the southern boundary ; he repaired to 
Natchez as soon as possible after the ratification. But the 
country was not evacuated till '98, though by the 2d article, 
all troops, garrisons, and settlements, were to be withdrawn 
within the space of six months after that formal act. An 
equal delay took place in the running of the boundary line. 
This tardy execution of the treaty was justified under various 
pretences. The Spaniards had been at some expense in 
erecting new or repairing the old fortifications, and it was not 
stipulated whether they should be demolished, or left standing. 
Now, it is a new idea in diplomacy, that to withdraw, means 
to demolish. When it is the intention of the parties that 
works should be destroyed or paid for, it is always so stipulated* 
When a country is ceded, it is ceded in statu quo, unless 
otherwise agreed. In this case, the Spanish troops were 
to evacuate, and were allowed to take their ''goods and 
efiects" with them. The same expression, as to withdrawing, 
occurs in the treaty between the United States and Great 
Britain. The troops were withdrawn and the works left stand- 
ing. In the same year ('83), Great Britain ceded the Floridas 
to Spain, and her troops evacuated the territory without 
demolishing the fortifications. No maxim in public law is of 
higher and more general authority, than that " it is not allow- 
able to interpret what has no need of interpretation." The 
American government subsequently consented that the forti- 
fications should be demolished, ^he Spaniards, also, refused 
to evacuate the Walnut Hills, a principal post on the eastern 
bank of the Mississippi, near the confluence of the Yazoo and 
that river, a degree and a half to the northward of the boun- 
dary line. They alleged, it was necessary to retain this post 
in order to protect Upper Louisiana against an English expe- 
jiition from Canada ; Spain having declared war against Eng- 
land in October '96. This expedition could not proceed 
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without violating the territory of the United States, and every 
possible assurance was furnished, that no such enterprise hadi 
ever been contemplated. Even if this pretence was well 
founded, the Spaniards obviously had no right to retain terri* 
tory or fortifications formerly ceded. The other pretexia 
were equally frivolous, and destitute of defence. We reler 
the reader, for the details of this transaction, to Mr. EUieo^ 
^urnal, published in 1803. 

A short time after this difficulty was overcome, and a de-> 
tachment of American troops put peaceably in possessien of 
the country, a very alarming and distressing event took place 
at New-Orleans. From the time of the ratification of the 
treaty, not only the navigation of the Mississippi had beee 
fully enjoyed, but the right of deposite, under the22d article, 
had been constantly used, and been found highly beneficial. 
Spain was allowed, under the provisions of the treaty, to sus- 
pend this right at the expiration of three years, at the parti- 
cular spot of New-Orleans. But that period having passed, 
nay, the seventh year of the privilege being entered upon, 
no suggestion having been given, that it was prejudicial to 
the interest of Spahi, on the contrary, the paities appear- 
ing to derive great advantages from it, there was no cause to 
apprehend, that the right would be revoked. The act of the 
intendant Morales, suspending the right c^ deposite, promul^ 
gated the 2d Oct. 1802, excited, therefore, as much surprise, 
as alarm and indignation. We shall insert the decree issued 
on this occasion ; and it is necessary to remark, that these 
difficulties, though the act of the intendant was disowned by 
the Spanish government, were not entirely removed till tlie 
final transfer of Louisiana to the United States : — 

" As long as it was necessary to tolerate the commerce of neu- 
trals, which is now abolished, it would have been prejudicial to 
the province, had the intendant, in compliance with his doty, pre- 
vented the deposite in this city of the property of the Americans, 
granted to them by the 22d article of the treaty of friendship, li- 
mits and navigation of the 27th October, 1795, during the limited 
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term of three years. When the puhlication of the rntilication of 
the treaty of Amiens,* and the re-establishment of the communica- 
tion between the English and Spanish subjects took place, that in- 
convenience has ceased. Considering that the 22d article of the 
said treaty takes from me the power of continuing the toleration, 
which necessity required, since after the fulfilment of the said 
term, this ministry can no longer consent to it, without an express 
order of the king : Therefore, and without prejudice to the expor- 
tation of what has been admitted in proper time, I order, that from 
this date, the privilege, which the Americans had, of importing 
and depositing their merchandize and effects in this capital, shall be 
interdicted. 

Under the head of France, we have given an account of 
the transfer of Louisiana to this country. That subject does 
not belong at all to this part of our history ; as Louisiana, at 
the time of the cession, was the property and in the posses- 
sion of France. Spain, however, was exceedingly opposed to 
this arrangement, and showed great reluctance to evacuate 
the territory. In the outset, a formal protest was made by 
that court against the transfer ; but she was induced in the 
end to withdraw it, and to give her consent to the convention 
of April, 1803, between France and the United States. f We 
are not acquainted with the seftet history of the treaty of St 

* It is very evident, that the pacification in Europe induced the in- 
tQpdant to revoke the depositc, in order that the trade might fall into 
the hands of the Spaniards ; for, while the war continued, they could 
not conduct it. 

t The ground of the opposition of Spain to the transfer of Louisia- 
na, separate firora any secret articles that may have existed in the 
treaty, undoubtedly was, that France had not fulfilled on her part the 
conditions, in consideration of which the retrocession was made. It isf 
not our purpose to enter into the intricacies of the negotiations of that 
})eriod. It 4b sufficient to remark, that the secret treaty of St. Ilde- 
fonso of 1800, the treaty of Luneville of 1801, and of Madrid of the 
same year, created the modem kingdom of Etruria, for the benefit of 
the prince of Parma, who had married a daughter of Charles IV. of 
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Ildefonso, by which Louisiana was '' retroceded to France.'' 
The third article is the only one that is known, and that has 
been already quoted. But it has usually been said, that to 
the transfer was annexed a condition, either that France 
should not cede Louisiana to any other power, or if she should 
hereafter wish to alienate it, the preference should be given 
to Spain. There is little doubt, that there was some secret 
stipulation or other of that kind ; for the very news of the 
transfer to the United States, awakened not only surprise, but 
even indignation in Spain. It is well known, that the Spa- 
nish government, at first, refused to acknowledge the validity 
of it ; and did not, as it was, yield the whole province, without 
an angry and protracted discussion, which had nearly involved 
the two countries in a war. Indeed, taken in connexion with 
the suspension of the deposite at New-Orleans, and the de- 
predations on our commerce, a committee of the House oi 
Representatives of Congress reported, in January, 1806, that 
there was ample cause for a formal declaration of war witli 

Spain. 

The difficulties this country has had with Spain, respect- 
ing boundaries and territories, were, indeed, remarkable. 
We may attribute this circumstance in some degree to the ig- 
norance generally existing respecting the countries in descrip- 
tion ; they had never been surveyed, and in the treaties witli 
France, Spain, and England, by which they had often chang- 
ed owners, their limits were never accurately described. In 
particular, the article of cession of Louisiana by France to 

Spain, and who, according to the Spanish order, was the eventual suc- 
cessor to that throne. In consideration of this creation, Louisiana, 
the duchy of Parma and Placentia were transferred to France ; and 
it is supposed, that the prince of Parma, become of Etruria, signed. 
Boon afler, a renunciation of the Spanish throne. In 1807, by the con- 
vention of Fontainbleau, Etruria was ceded to Napoleon Bonaparte, 
and the reigning family transferred to a government styled Northern 
Lusitania, made out of the Portuguese provinces of Entrc Duero y 
Minho. 
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this country, was most likely to lead to doubt and controver- 
sy, for the language was of an unusual description to employ 
in describing the bounds of a territory. The discussion re- 
specting the portion of West Florida to the westward of the 
Perdido, began between the two governments at the time of the 
cession of Louisiana, in 1803, and was not concluded till 1810, 
when, the Bourbon family in Spain having been dethroned, 
the United States thought it imprudent longer to delay en- 
forcing their right. Possession was accordingly taken of that 
territory by Governor Claiborne in 1810, by order of the Pre- 
sident. — ^The negotiation, concerning the eastern as well as 
western boundaries of Louisiana, were not only tedious and 
vexatious, but exceedingly intricate. Of the western limits, 
we shall speak hereafter ; at present, we shall give a brief ac- 
count of the eastern. The boundary of Louisiana, when in 
the hands of the French, before the treaty of '63, extended 
on the east to the river Perdido. The country farther to the 
east of that, part of which has since been called West Flori- 
da, was then known by the general name of Florida. T*he 
celebrated treaty of peace and friendship between England, 
France, and Spain, signed at Paris in '63, changed the own- 
ership of this territory. That treaty extinguished, apparently 
forever, the dominion of France in Nortli America, for what 
she did not cede to Great Britain, she ceded to Spain, though, 
in strict accuracy, western Louisiana, with the island of New- 
Orleans, was transferred to Spain by a secret convention, sign- 
ed at Paris in November '62, the day the preliminaries of the 
definitive treaty were signed. This was done by France to 
remunerate Spain for parting with Florida to England. The 
treaty of "las made Great Britain mistress of all the North 
American continent to the east of the Mississippi, with the ex- 
ception of the island of New-Orleans. It is, also, very im- 
portant to bear in mind, that it changed the boundaries, as 
well as the ownership of Louisiana, separating the eastern 
portion from the great mass, and transferring it to England, 
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That government immediately united that portion of Louisiana 
with Florida, formed two territories, separated by the river 
K Apalachicola, and called them East and West Florida. The 

'i circumstance of this transfer, and the separation of the terri- 

tory into two districts, (for before the treaty of '63, neither 
East nor West Florida was known in geography,) was the ori- 
gin of the controversy between Spain and the United States, 
respecting the boundaries of Louisiana. The opposition of 
Spain was influenced by her unwillingness to abandon Louisi- 
ana, and by irritation at the President's proclamation of No- 
vember 1804, erecting the territories and the waters of the 
Mobile into a collection district, declaring them to be within 
the boundaries of the United States, and establishing a cus- 
tom-house there. — We have,* already, said that the transfer 
of Louisiana to the United States, was made in 1803. It was 
described in the manner following ; the words, which we are 
under the necessity of repeating here, though already quoted 
under the head of France, title Louisiana, are taken from the 
secret treaty of St. Ildefonso, of 1800. " His catholic majes- 
ty promises and engages on his part to reirocede to the French 
republic, the colony or province of Louisiana, mth the same 
eoitent it now has in the hands of Spain, and that it had lohen 
, ! France possessed it, and such as it should he after the treaties sttb- 

\ sequently entered into between Spain and other states.^^ This Ian- 

j guage is apparently ambiguous, and can only be understood 

by attending carefully to the history of the various cessions. 
In justification of withholding the country between the Iber- 
ville and the lakes and the Perdido, Spain contended that 
France could only convey to the United States the rights she 
had acquired from Spain, and by the treaty of 1868. Spain 
retroceded to France what she (Spain) had received from 
Prance in '62, that is to say, a territory bounded on the east 
by the rivers Mississippi and Iberville, and the lakes Maurepas 
»nd Pontchartrain. But of the territory eastward of this line, 

* Chap. iv. Cession of liOuisiana. 
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called afterwards by the English West Florida, and ceded the 
same day by France "to England, Spain never received the 
least portion. She never owned a square mile of this territo- 
ry, either before or after the treaty of 'G3. Spain cculd, 
therefore, never give back or retrocede to France, a district 
she had never owned. This word, retrocede, was interpreted 
by the Spanish minister with strictness. The treaty, itself, 
being called a treaty o( retrocession, the whole movement and 
action of the instrument depended on that word ; and it would 
be no compliment to the parties to that act to attribute to 
them the use of a vague unmeaning term. The treaty of 1 800 
must, therefore, be considered entirely in reference to that 
word retrocession. Spain, said D. Pedro Cevallos,* possesses 
Florida as Florida. She received that district from England 
in '83. " His Britannic majesty cedes and guarantees to his 
catholic majesty, eastern and western Florida." (art. 5th.) 
When France ^^ possessed*^ it, therefore, and when she deliver- 
ed it to Spain, it had the same extent as when in the " hands 
of Spain" ai the time of the " retrocession." France made a 
complete cession to England. The territory, after '63, was 
in all respects English, but after '83 it became equally Spa- 
nish. These two acts are, in themselves, entirely distinct, 
and have no reference to any former boundaries of Louisiana. 
A new territory was erected in the hands of a new govern- 
ment, and called Florida. From tliat period we lose sight of 
the original eastern boundary of Louisiana. Two territories 
cannot be made to mean tlie same territory, nor can they be 
legally incorporated in the same instrument by the some name 
that are acquired at different times, by different names, and 
fropi different parties, unless a special reference is made to 
these circumstances. Spain received Louisiana from France 
in '63, and Florida from England in 'v^3. The title of Spain to 
Florida is entirely independent of France. Another very great 

* This is the same minister who accompanied Ferdinand VIL to 
Bayonne in 1808. See Exposes of D. Juan Escoiquiz, and D. Pedro 
Cevallos. 
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difficulty, in the opinion of Spain, presented itself in this view. 
Since '63, all the country south of the 32d degree of latitude 
and east of the Iberville, has been called Florida. But before 
the treaty of that year, the limits of the French possessions 
extended on the north from the Mississippi to the Ohio and 
Illinois rivers. It is, therefore, quite as correct to call that 
country about those rivers Louisiana, as it is the country about 
the Mobile. The style of East and West Florida has been 
' I recognised in a variety of public documents, more especially 

; ' the treaties between Spain and Elngland in '83, and Spain and 

I ! the United States in '95. Part of the title of the governor of 

the Havana is, captain-general of '' the FlaridasJ*^ That 

country is also called, on the maps, East and West Florida. 

^ It is therefore evident that this appellation. West Florida^ was 

known, not only in diplomacy, but also in geography, and that 
when it was mentioned in any official public instruments, ei-* 
ther treaties, commissions, or proclamations, it was always de- 
nominated West Florida^ and not Louisiana^ or any portion of 
Louisiana. If, therefore, in the treaty of 1800, it had beeix 
the intention of the parties to include this district, it would 
have been specifically named. No uncertainty need to have 
existed, because the boundaries were perfectly run, and the 
name every where known. If it had been the intention of 
the parties to include West Florida, they would have used 
the words West Florida, and not employed a phrase so ex- 
ceedingly vague and ambiguous. If the United States were 
about to cede the state of Ohio, or Illinois, which at one time 
belonged to France, and then to England, and was then known 
by very different names, she would not have gone back to the 
times when France or England owned the country. She 
would simply have described the cession under the appella- 
tion of the state of Ohio, or Illinois. The simplest and most 
intelligible language is always employed on such occasions. 
It would have been absurd to have called it Louisiana, be- 
cause it had once formed a part of that province. With the 
same propriety we might call Ohio, Louisiana. It is, also. 
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absurd to deliver the territory with the same and yet more ex- 
tent, — same extent as wh^n France possessed it in '63, and 
same extent that it now has in the hands of Spain, — if more, 
obviously, it is not the same. The phrase, '' when France pos^ 
sessed it^^^ not indicating a fixed time, for France possessed it 
under two very different conditions, should be determined by 
the clauses of the treaty ; and not be so interpreted as to 
make those clauses inconsistent. If that expression refers to 
a period anterior to '63, it is quite evident, Spain could not 
comply with the provisions of the treaty, for a large part of 
Louisiana, as it was before the cession to England in '63, is 
now Kentucky, and other portions of the United States. It 
is not to be supposed, that the parties, having a full knowledge 
of the subject, should have made a treaty, the provisions of 
which are at variance, and which one of the governments 
could not execute. It is certainly much more reasonable to 
construe the treaty in such a manner, as that one of the par- 
ties should have been able to comply with its provisions, and 
make the cession proposed. This interpretation Spain, one 
of the parties, puts on the treaty ; — ^the other party, France, 
confirms this interpretation. In August 1804, the minister of 
foreign relations, M. de Talleyrand, delivered the following 
opinion on this subject : — 

^^ The eastern limits of Louisiana are indicated by the coarse of 
the Mississippi and the Iberville, the lakes Pontchartrain and the 
Maorepas. It is at this line, that terminates the territory ceded by 
Spain to France. France had nothing to demand of Spain beyond 
this limit, and as she has now transferred to the United States the 
right she thus acquired, they cannot require of Spain a cession of 
territory more extensive." 

On the last clause of the cession, '^ mch as it should be after 
the treaties subsequently entered into between Spain and other 
states" the Spanish government contended, that there were 
but two treaties to which this language could apply ; that of 
'83 between Spain and England, and of '95 between Spain 
and the United States. The treaty of '83 gave his catholic 
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majesty the territory of West Florida. This territory, acqui- 
red by a different name, twenty years after the original ces- 
sion of Louisiana, could, by no process whatever, be incorpo- 
rated with the latter named province. It was an addition^ 
generally, to the possessions of Spain, but it could never be 
considered a special one to the province of Louisiana. If the 
United States should cede Ohio to Spain, it would be an ex* 
travagant liberality of construction, to call it immediately 
part again of its original province. Louisiana itself was dis- 
membered, it had been withdrawn from the government of 
its original proprietor, different portions of it had belonged to 
different states for a long period of time, had acquired neiv 
names, and had boundaries exactly defined. It is certainly 
the first example of the kind, that the simple act of a fresh 
cession should cause all these names and boundaries to dis- 
appear. The party, acquiring the possessions, may cause 
them to disappear, and incorporate the whole again into one 
territory. But Spain could not recognize a right of this de- 
scription in a party to a second contract, in direct opposition 
to the opinion of the parties to the first original instrument, 
t and to her very great cost and serious damage, where not a sin- 

gle direct stipulation could be produced to authorise this vio- 
lent proceeding. The treaty of '95, between Spain and the 
United States, principally related to the boundaries of Louisi- 
ana and Florida. So far, there rorc, as it has any bearing on tJie 
subject, it excludes West Florida from the reach of the treaty 
of St. Ildefonso. 

The reader will observe, that the entire success of this rea- 
soning, by which Spain supported Jier pretensions to this ter- 
ritory, depends upon the single point, what period is indicated 
ly the possession of France. TJiat is, after all, the clause in the 
cession, that ought to determine the boundaries. Tiie Ame- 
rican governmc?U ccntciided, that this period was one ante- 
rior to the year '63, for ]'>anrc divested Iierself of both por- 
tions of Louisiana on the same day. The east she ceded to 
England, and the west to Hpain. When France, therefore. 
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fK>8fiessed Louisiaoa, it was an entire province. She never 
possessed it as Spain has since done. France could not cede 
an exact boundary to the United States, because that had not 
been agreed on in the treaty of St. Ildefonso. The treaties of 
'63, and '83, and '95, had clianged exceedingly the limits of 
Louisiana ; and the only legitimate mode of making an undis- 
puted cession, was not to include, or exclude any territory 
specifically. In the transfer to America, the original article 
of the treaty of St. Ildefonso is employed; and, though that 
jtreaty is called a treaty of retrocesnon^ the word is of no other 
importance, than as it expressed the act of the treaty bet- 
ter than any term could do. Besides, France once pes* 
sessed Louisiana, and a cession to her by any power of that 
territory would be a retrocession. The single general action 
of this instrument concerns that province. France was the 
first European state that owned it, and it once held as much 
of the province as any other power has since held. Whatever, 
therefore, was ceded to France, whether a large or a small 
portion, must have been a retrocession. Still, this word is of 
little importance, because three distinct phrases, or specifica- 
tions, are introduced to define the extent of the cession. We 
shall very briefly state the substance of the reasoning on tliese 
three points. 1st. ^'The colony or province of Louisiana, 
with the same extent it now has in the hands of Spain." This 
is a very easy matter to determine. We have, simply, to in- 
quire what portion of Louisiana was in the hands of Spain 
when the treaty of St. Ildefonso was made. All Louisiana, 
to the eastward of the Mississippi, from the 31st degree of 
north latitude to the northern limits of the United States, had 
been ceded by France to Great Britain, by the treaty of '63, 
to wUch Spain was a party. It is the 7th article, and is in 
these words : — <' His most christian majesty cedes and gua- 
rantees to his Britannic majesty the river and port of Mobile, 
and all the territory he possesses on the left bank of the Mis- 
sissippi, with the exception of the city and island of New- 
Orleans." (Martens,) This same territorv, to the north of the 
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31st degree, was confirmed, (art. 3,) to the United States, by 
Great Britain, by the definitive treaty of peace and amity* 
Again, this territory was further ' confirmed to the United 
States, by the treaty of alliance of '78, (art. 6,) and by the 
2d and 4th articles of the treaty of friendship, limits and 
navigation, of '95, between Spain and the United States. It 
is evident, therefore, that this specification does not tench 
a square mile, for not a square mile of it was in the hands of 
Spain in 1800. 2d. "The same extent that it had when 
France possessed itJ^ This was in the year '63, or anterior to 
that period. That is to say, all France then possessed, and 
which had not been subsequently ceded to other powers, 
according to the exception of the first specification ; other- 
wise, this clause would have included all that Spain had 
ever owned, which neither France nor Spain obviously could 
cede, for it belonged to a third power. A reference to its 
^tate, anterior to '63, necessarily excluded all subsequent mo- 
difications of the territory, in consequence of new names ha- 
ving been given to any part of it ; for a part of Louisiana re- 
mained in the hands of Spain, under a new denomination. 
Great Britain called that portion, ceded by the treaty of *63, 
West Florida, and Spain might have called some part adjoin- 
ing Mexico by some other name. Therefore, to avoid embar- 
rassment proceeding from a change of names, a period was 
taken when those names did not exist. It follows from this 
second clause or specification, that no part of the province 
then in the hands of Spain, ever possessed by France, should 
be excluded. 3d. " Such as it should be after the treaties sub- 
sequently entered into between Spain and other states, "^^ The 
treaty of '83, ceded West Florida to Spain. This, there- 
fore, she did not acquire of France. But this portion falls 
within tlie first specification, because it is now in the hands 
of Spain, and within the second specification, because France 
once possessed it. If Spain, instead of receiving, had ceded 
West Florida, anterior to the treaty of St. Ildefonso, this third 
specification would have expressly excluded it. A treaty that 
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enlarged the extent of the province could not diminish the 
extent of the cession. The treaty of '95 with the United 
States excluded whatever was to the north of the 3l8t degree 
and to the east of the Mississippi. That treaty, therefore, 
brought nothing within the reach of this 3d clause. 

As the' claim of the United States to this territory, in itself 
of great importance, was undoubted, we have given the course 
of argument in considerable detail ; and, though Spain ne- 
ver presented any satisfactory answer or explanation, she re- 
fused to deliver the country. The conduct of France, on this 
occasion, was unfriendly in the extreme. She openly adopted 
and defended the opinions of Spain ; and condemned the pro- 
ceedings of the American government, in an unreserved and 
gratuitous manner. We extract a single passage from a let- 
ter of M. de Talleyrand, of December, 1804 : — 

^' This result his imperial majesty will learn with real interest. 
He saw with pain the United States commence their differences 
with Spain in an unusual manner, and conduct themselves towards 
tberFloridas by acts of violence, which, not being founded in right, 
coald have no other effect but to injure its lawful owners. Such 
an aggression gave the more surprise to his majesty, because the 
United States seemed, in this measure, to avail themselves of their 
treaty with France, as an authority for their proceeding, and be- 
cause he could scarcely reconcile with the just opinion which he 
entertains of the wisdom and fidelity of the federal government, a 
course of proceeding, which nothing can authorize towards a pow- 
er, which has long occupied, and still occupies, one of the first 
ranks in Europe.'' 

The United States had, therefore, the whole influence and 
power of France against her in this business ; for, from the 
treaty of Basle to the year 1808, Spain was the steady, faith- 
ful, and piost useful ally of that power. 

Although not entirely in course, we shall here conclude the 
account of the eastern boundary of Louisiana. The negotia- 
tions on the subject ceased in 1805 ; Spain prepared to de- 
fend the possession of it, — and, undoubtedly, an attempt ta 
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occupy it, cm the part of the United States, would have led to 
a war. The territory was of great importance to the Ameri- 
cans, particularly on account of the waters of the Mobile, the 
principal rivers of Alabama emptying themselves into this 
bay ; which is the natural outlet of an exceedingly fertile 
country of great extent. Before the cession of Louisiana, 
the United States had attempted to buy the territory on the 
Mobile, of Spain. They claimed, also, for the citizens re- 
siding on the Tombigbee and Alabama rivers, its free naviga- 
tion to the ocean, as a natural right, and as secured by the 
general principles of the laws of nations in similar cases. This 
privilege, however, was not obtained ; for the Spanish autho- 
rities on the Mobile continued to levy, from time to time, a 
duty of \2i per cent, on merchandise that passed through, for 
or from the upper country. We have already said, that, in 
1804, a collection district, under the usual custom house laws, 
was established on the Mobile. The Spaniards complained 
of this act, JLS a violation of their territory and sovereignty. 
But the American government attempted to exercise no fur- 
ther jurisdiction over the territory, till the year 1810, when 
the juncture of aJflTairs in Europe made it extremely imprudent 
to suffer their right to West Florida to remain any longer in 
suspense. 

In the year 1S07, after the treaty of Tilsit, the emperor 
Napoleon began the overthrow of the Bourbon dynasty in 
Spain, by attacking Portugal. The progress of this business 
is well known. At last, in ISIO, Charles IV. and Ferdinand 
VII. being dethroned, the supreme junta of the Cortes dri- 
ven to the isle of Leon and dissolved, and the English and 
Portuguese armies appearing to be besieged, as it were, in the 
celebrated lines of Torres Vedras, nearly at the extremity of 
the peninsula on the west, there was every reason to suppose, 
that the unprincipled project of the French emperor had suc- 
ceeded ; and that the ancient monarchy of Spain and the In- 
dies, upon whose possessions, in the expressive language of 
an author of that country, the sun never set, was completelv 
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annihilated. The Spanish authorities in West Florida were, 
by this revolution, and by the treaties signed by Charlev and 
Ferdinand, released from all obedience to the former Spanish 
government. West Florida, itself, was divided into two par- 
ties ; one, under the influence of governor Folch, was attached 
to the mother country ; the other, said to be the most nume-* 
rous, directed by colonel Kemper, was desirous of a union with 
the United States. This portion of the people held a conven- 
tion at Baton Rouge, in the summer of 1810, and addressed il 
letter to the secretary of state, soliciting to be received under 
the protection of the United States, and to have the privile- 
ges enjoyed, under the constitution, by other citizens of the 
union. They published a proclamation at the tame time, 
which was somewhat at variance with the claims of the Ame- 
rican government on that territory. France, having obtained 
possession of the Spanish government, and having originally 
opposed the claim of the United States to West Florida, 
would undoubtedly endeavour, as soon as possible, to get pos- 
session of it. The Spanish colonies, with some exceptions 
were, themselves, exceedingly agitated with a spirit of revolt, 
and several had declared themselves independent. A similar 
state of things appeared to exist in West Florida. The Ame- 
rican government had already forborne, for a long time, to ex- 
ercise their undoubted rights, in regard to this territory. But 
circumstances made it extremely dangerous to rely any longer 
upon the success of this system. Orders were, therefore, sent 
to Wm. C. C. Claiborne, in the autumn of 1810, to take pos- 
session of the country, in the name of the United States, and 
to incorporate it, for the time, with the Orleans tlerritorjr. 
This was effected without bloodshed. The motives of this 
step are to be found in the proclamation issued by the Presi- 
dent on that occasion. It is the first time the United States 
had been compelled to employ force to obtain possession of 
their own country. Those parts of the states of Alabama 
and Mississippi, that border on the gulf of Mexico, are com- 
posed of the ancient territory of West Florida. 
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This part of the account of the relations with Spain would 
be quite imperfect . without an examination of the western 
boundary of Louisiana. Though this was finally settled at a 
period not embraced by this work, it properly belongs to the act 
constituting in 18(>3 a transfer of that province, more espe- 
cially as the negotiations, respecting this boundary, were 
originally carried on at Madrid in 1804 and 5 by Messrs. 
Monroe and Pinkney, at the same time with that relating to 
the other frontier. This is not a subject susceptible of much 
discussion ; for the right of the United States depends upon a 
few plain facts, perfectly substantiated, though the topic, like 
every other with the court of Spain, has led to a protracted 
and minute correspondence. 

The Sieurs Joliet and Marquette from Canada, penetrated, 
as early as 1673, down the Mississippi to the Arkansas. 
Father Hennequin in 1680, La Salle and Tonti in 1682, 
descended to the ocean, and named the country Louisiana, 
placing it by the most solemn acts under the government 
of France, and by making settlements, and building forts. 
In 1685, La Salle landed with 240 persons in the bay ^ St. 
Bernard from France, and built two forts there. Louis 
XIV., by letters patent in 1712, granted the commerce of 
the country to Anthony Crozat, defining its boundaries as 
all the land, coasts, and islands, situated in the Gulph of 
Mexico, between Carolina on the east, and New and Old 
Mexico on the west, with all the streams that empty into the 
ocean within those limits, and the interior country dependent 
on the same. We mention these few facts, in a very abridged 
form, to show that France first discovered Louisiana, and, 
according to the whole European practice, came into the 
rightful possession of it: — 

" The principles, which are applicable to the case, are such as 
are dictated by reason, anJ have been adopted in practice by Eu- 
ropean powers in the discoveries and acquisitions, which they 
have respectively made in the new world. They are few, simple, 
intelligible, and, at the same time, founded in strict justice. The 
iirst of these is, that when any European nation takes possesaioa 




TllEATY OF *96 WITH SPAIN. 343 

of any extent of sea coast, that possession is understood, as extend- 
ing into the interior country, to the sources of the rivers, emptying 
within that coast, to ail their branches, and the country they cover, 
and to give it a right in exclusion of all other nations to the same. 
It is evident that some rule or principle must govern the rights of 
European povrers in regard to each other in all such cases, and 
it is certain, that none can be adopted in those, to which it applies, 
more reasonable or just than the present one. Many weighty 
considerations show the propriety of it. Nature seems to have 
destined a range of territory so described, for the same society, to 
have connected its several parts together by the ties of a common 
interest and to have detached them from others. If this principle 
is departed from, it must be, by attaching to such discovery and 
possession, a more enlarg[ed or contracted scope of acquisition, but 
a slight attention to the subject will demonstrate the absurdity of 
either. The latter would be to restrict the rights of an European 
power, who discovered and took possession of a new country, to the 
spot on which its troops or settlements rested, a doctrine, which 
has been totally disclaimed by all the powers, who made discove- 
ries, and acquired possessions in America The other extreme 
would be equally improper, that is, that the nation who made such 
discovery, should, in all cases, be entitled to the whole of the ter- 
ritory so discovered. In the case of an island, whose extent was 
seen, which might be soon sailed round, and preserved by a few 
forts, it may apply with justice, but in that of a continent, it would 
be absolutely absurd. The great continent of America, North and 
South, was never claimed or held by any one European nation, nor 
was either great section of it. Their pretensions have been 
always bounded by more moderate and rational principles. The 
one laid down has obtained general assent. This principle was 
completely established in the controversy which produced the 
war of 1755. Great Britain contended that she had a right, found* 
ed on the discovery and possession of such territory, to define its 
boundaries by given latitudes in grants to individuals, retaining the 
sovereignty to herself, from sea to sea. This pretension, on her 
part, was opposed by France and Spain, and it was hnally aban- 
doned by Great Britain in the treaty of 1763, which established 
the Mississippi as the western boundary of her possessions. The 
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second is, that wheDever one European Dation makes a discovery 
«nd takes possession of any portion of that continent, and another 
afterwards does the same at some distance from it, where the 
boandarj between them is not determined by the priociple above- 
meationed, the middle distance becomes such of course. A third 
mle is, that whenever any European nation has thus acquired a 
light to any portion of territory on that continent, that right can 
aevf r be diminished or affected by any other power, by virtue of 
parchases made by grants or conquests of the natives within the 
limits thereof. It is believed that this principle has been admitted 
and acted on invariably since the discovery of America, in respect 
to their possessions there by all the European powers. It is par- 
ticnlarly illustrated by the stipulations of their most important 
treaties concerning those possessions, and the practice under them, 
viz.: the treaty of Utrecht in 171S, and that of Paris, 1763. In 
conformity with the 10th article of the first mentioned treaty, the 
boundary between Canada and Louisiana on the one side, and the 
Hudson Bay and North Western companies on the other, was 
established by commissaries by a line to commence at a cape or 
promontory on the ocean in fifly-eight degrees, thirty minutes north 
latitude, to run thence south west wardly to latitude forty-nine de- 
grees north from the equator, and along that line indefinitely west- 
ward. Since that time no attempt has been made to extend the 
limits of Louisiana, or Canada, to the north of that line, or of those 
companies to the south of it, by purchase, conquest, or grants from 
the Indians. By the treaty of Paris 1763, the boundary between 
the present United States and Florida, and Louisiana, was estab- 
lished by a line to run throuijh the middle of the Mississippi, from 
its source to the river Iberville, and through that river, &c. to the 
ocean. Since that time no attempt? have been made by those states, 
since their independence, or by Great Britain before it, to extend 
their possessions westward of that line, or of Spain to extend hers 
eastward of it, by virtue of such acquisitions made of the Indians. 
These facts prove incontestable, that this principle is not only just 
in itself, b\it that it has been invariably observed by all the powers 
holding possessions in America in all questions to which it applies 
relative to those possessions. On the authority of the principle first 
above stated, it is evident that, by the discovery and possession of 
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the Mississippi in its YfhoXe lengtli aod the coast adjoining it, tlie 
United States are entitled to the whole country dependent on that 
river, the waters which empty into it, and their several hranches 
within the limits on that coast. The extent to which this would 
go, it is not now possible to say, hut the principle being clear, 
dependent on plain and simple facts, it would be easy to ascertain 
it It is equally evident, by the application of the second principle 
to the discovery made by M. de la Salle of the Bay of St. Bernard, 
and his establishment there on the western side of the river Colo- 
rado, that the United States have a just right to a houndary founded 
on the middle distance between that point and the then nearest 
Spanish settlement, which it is understood, was in the province of 
Panuco, unless that claim should be precluded on the principle first 
ahove mentioned. To what point that would carry us, it is equally 
out of our power to say, nor is it material, as the possession in the 
bay of St. Bernard, taken in connexion with that on the Mississippi, 
has been always understood, as of right it ought, to extend to the 
Rio Bravo on which we now insist.^^ 

The western boundary of Louisiana was established by a 
treaty, ratified in 1821, at the mouth of the Sabine in the 
Gulf of Mexico ; it proceeds along the west bank of that river 
to the 32d degree of north latitude ; thence by a line north 
to the river Arkansas, thence along the south bank of that ri- 
ver to its source ; thence south or north, as the case may be, 
to the parallel of 42 north latitude, and thence west to the 
t^acific. The treaty, regulating this boundary, and which, 
as far a3 the geography of the country is known, conforms to 
the doctrines, for which America, through the whole of this 
vexatious business, has always contended, was concluded at 
Washington, in 1818. 

It 18 now proper to return to the other parts of the negotia- 
tion, undertaken by Messrs. Monroe and Pinkney at Madrid, 
in 1805. Mr. Pinkney (Charles)^of South Carolina, ap- 
p<Mnted minister plenipotentiary in June 1801, was the resi- 
dent minister, and Mr .j^Monroe, minister at the court of St. 
James, was joined with him in a special and extraordinary 
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mission. The exaniinittion of the points in dispute b 
the two countries began in January 1S05. We have 
spoken of the boundaries of Louisiana. Tlie other to 
luted to illegal captures, and the suspension of the i 
deposite at New-Orleans. Spain never having deni 
propriety of making indemnity for illegal captures b 
fide Spanish privateers, this business had been arrai 
the convention of 1302. But Spain suddenly refused 
fy this instrument, though made under the eyes of th< 
because Louisiana hod been ceded to the United ! 
The illegal captures were those made by French pri 
cither within Spanish jurisdiction, or condemned in tl 
nish ports before the month of September 1800, by 
consuls. The United Stales claimed indemnity fo 
spoliations from Spain. But the claim was rejected, 
government contended that the convention of ISOO, t 
France and the United States, released her from any 
tioo to pay for them ; and by a supplementary article 
instrument, the American government agreed to mak< 
mand on France for captures or spoliation. It was i 
consideration of being eionerated from the weighty 
tion imposed by the treaty of '78, involving tlie guart 
the French possessions. Tliis has been explained u 
proper head. By this article of that treaty, the Unite 
avowed themselves satisfied on that subject. Nc 



• TLe Scnalo rolifieJ iliis convention in 1804. We take tl 
lunity 10 say thai the first minister plenipotentiary, scut by \ 
this country, was (he Chevalier Carlos Mortinez do Vrujo ; h 
alter (he treaty dfdS, and his coininission was renewed in IG 
he was created or becaine a marqijis. He is supposed lo )i 
the aulhor of a paper, signed Verua, addressed to the nativi 
can, and publishod in the Aurora towards the close of the 
He was the last Spanish minister in America, before tlie h 
the diplomatic intercourse on the rcstorniion of the royal fam 
vid Humphreys, of Connecticut, wns appointed a minister p|. 
ti^ry to Madrid, in Mnv '9fi. 
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nation, in a treaty with another, declares herself satisfied for 
a claim against a third, she obviously can have no further de- 
mand against the third. This is a principle of eternal justice, 
and not of municipal law. This defence on the part of Spain 
would not admit of an answer, if the facts, .assumed ]by that 
government, were correct. The convention of 1800 rbleased 
only France from indemnity. There is no reference in it to 
a third party. The American governn^ent did not make a 
demand on the French for a wrong, committed by any one of 
their allies. But, in support of this principle, Spain presented 
the following view of the case. From the year '95 to the 
treaty of Amiens, France and Spain were allies, and at war 
with England. France armed privateers in Spanish ports to 
cruise against English vessels. This was lawful ; but the vio- 
latfons she comtmtted on neutrals out of the jurisdiction of 
Spain, by means of these same privateers, were beyond the 
control of Spain. They were not acts done in Spanish wa- 
ters, nor by Spanish officers or tribunals. As a proof of this, 
the French tribunals decided that the captured vessels should 
be condemned. The court of cassation at Paris was full of 
appeals from the Americans interested, supported by the 
agents of that country. The American merchants them- 
selves, therefore, considered the French responsible, for the 
merchants appealed to the courts of that government for re- 
dress. But Spain preserved the attitude of an independent 
nation till the overthrow of the Bourbon dynasty in 1808, and 
it would have been highly indecorous in the American go- 
vernment to have intimated that she was not able to main- 
tain hex sovereignty within her own acknowledged jurisdic- 
tion, as Spain never assumed this defence. Foreign govern- 
ments would have been little justified in gratuitously present- 
ing it to consideration, or for abstaining on that ground from 
making perfectly legitimate demands. She had every exter- 
nal attribute of a sovereign independent nation. She had 
made an honourable and separate peace with Great Britain in 
1801, and she was not at any, one period^ in the condition of 
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a conquered country. M. do Talleyrand, again, came to the 
aid of the Spanish minister, if not with arguments, at least 
with opinions unfieivourable to the United States. We qvote 
from a letter written by him in July 1804, to admiral Travinay 
ambassador of his catholic majesty at Paris :— ^ 

^^ Respecting the second point in dispnte, (indemnities,) whick 
year excellency does me the honour to speak of ia year note, I 
must say that I had previously no knowledge of it. And, indeed, 
if I had been informed that his catholic majesty^s ministers had 
carried their condescension for the goyernment of the United States 
up far, as to engage themselves towards it for indemnifying fioia* 
tions, pretended to have been committed by France, I shoald cer- 
tainly have received orders from my government to express the 
dissatisfaction which France roust feel on the occasion of so un- 
seemly a det'erence, and this dissatisfaction would have been ex- 
pressed still more warmly to the government of the United States 
than to that of Spain. There is every reason to suppose, that the 
court of Spain, by thus yielding to an improper demand, has em- 
boldened the American government, and determined it to become 
pressing and even menacing on this occasion. As for the rest, the 
explanations formerly given to your court on this point, as well as 
those, which have been authorized to be given to the government 
of the United States by the charg^ d'affaires of his imperial majes- 
ty, must enable you to judge of the opinion formed by his majesty 
on this question, which, having already been the subject of a long 
negoliation, and of a formal convention between France and the Uni- 
ted States, cannot again become a subject of discussion.^' 

It will immediately occur, that the opinion of a French mi- 
nister of foreign relations should not be entitled to much con- 
sideration, for France was a party deeply interested. The 
spoils of this confiscated property had been put in her trea- 
sury, and if Spain should never be obliged to pay for it, Spain 
would never have a demand to make on France. It is, also, 
very evident, that in regard to these claims Spain was not a 
party to the convention, and could not, therefore, be benefit- 
ed by it. Spain never pretended that the claim on her for 
spoliations committed by her own privateers was discharged 
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by that convention. We are not aware that she could be 
justified in expecting an exemption under the same instni* 
ment for spoliations by French subjects within her limits. 
France was never released from this claim, because the Uni- 
ted States never formally made it. Spain asserts that these 
acts were committed by foreigners, but they were not com* 
mitted by stealth, nor were they acts of such sudden, unlock- 
ed for violence, that the Spanish authorities had neither time 
nor the means to interfere. Many of these vessels were taken 
lying in the Spanish ports, and all of them carried before 
French consuls, and condemned in public day. If the acts 
had been done, as Spain asserted, without her jurisdiction, 
there would have been no pretence for a claim on her. It 
is, moreover, the duty of government to see that all foreigners 
in their intercourse with it are protected in the enjoyment of 
those rights, to which they are entitled by the laws of na- 
tions. It is, also, another well established rule, that every 
government should be responsible for wrongs, committed 
within its limits by foreigners on other foreigners. This rule 
is founded on the plain consideration, that every government 
is supposed sovereign within its own limits, while it remains 
independent. Spain, in this particular case, was additionally 
bound by the special provisions of the treaty of '95 to pro- 
tect American property. France committed these spolia- 
tions within the jurisdiction of Spain, and is is immaterial 
whether France was eventually liable. The injury was done 
in Spain ; Spanish laws were violated ; Spain had cognizance 
of the case, and her government permitted the wrong ; repa- 
ration was, therefore, due from her. It is true, the conven- 
tion of 1800 released France from the claims, if she was 
eventually answerable for them ; but application had already 
been made to Spain, and her demand would always be good 
against France. No nation can undertake to adjust the con- 
cerns of another without its authority, and no release given 
by one party can affect a third. France could not have made 
a convention to compel Spain to pay for all those demands. 
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By a similarity of reasoning she could not release her from 

them.* 

Spain refused at the time to do any thing on the subject of 

the claims for spoliations. She was closely allied with France, 
then exceedingly powerful, and her government did not ap- 
prehend the fate with which tliey were threatened. She had 
mode an unfortunate bargain with France respecting Louisia- 
na ; she had had a great deal of protracted angry correspond- 
ence with the United States ; and numerous quarrels on her 
frontiers, particularly respecting the Indians. Most of the 
concerns of the American government with Spain had taken 
an unfortunate turn, and almost every topic had led, not on- 
ly to tedious, but to irritating discussions. Spain probably 
felt, moreover, that she was growing weak. She was losing 
her influence in Europe, and her colonies in America ; she 
naturally parted with every thing with extreme reluctance, 
well knowing that she would never be able to regain her pos- 
sessions. Her government had the habits of a decaying, 
perishing state. This arose partly from the modes of doing 
business, that had always prevailed in that country, and part- 
ly from the indecision and negligence, which always accom- 
pany debility. This country has never yet come to an o{>en 
rupture with Spain ; but there is no nation in Europe, with 
whom the relations of the American government have been 
so unsatisfactory. 

We have but one more topic to examine before we arrive 
at the final termination of the mission of Messrs. Monroe and 
Pinkney. This related to the right of deposite at New-Or- 
leans. We have already stated that it was suddenly suspend- 
ed in October J 802, by ihi; intendant of Louisiana. This was, 
undoubtedly, a gross viohit'on of the 22d article of the trea- 

* Tliis claim has since been i-djusted by tbe act, transferring East 
Florida to the; United States; on that account we have very briefly 
touched upon the history and principle of these claims, though they 
rest on the same considerations, as those against other European go- 
vernments. 
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ty of '95. At the least, it was an unfriendly act to suspend 
the deposite without any notice, but the article obviously re- 
quired that another place should be pointed out on the Mis- 
sissippi for the same purpose. This was not done. The act 
was disavowed by tlie king, and the right renewed ; but the 
purchase of Louisiana in 1803, removed all the difficulties at- 
tending this transaction. The actual injury done to the na- 
vigation on the Mississippi was considerable, and a reparation 
for this was included in the instructions of the commission- 
ers. This mission terminated in the beginning of 1805 ; Mr. 
Monroe having returned to London, Mr. Pinkney was succeed- 
ed by James Bowdoin, of Massachusetts, appointed minis- 
ter plenipotentiary, who remained till 1807. The United 
States had no minister in Spain during the troubles in that 
country. The intercourse was renewed again in 1814, by the 
appointment of George W. Erving, of Massachusetts^ a mi- 
nister plenipotentiary. 
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Aix ariginalfy ap/Uied to for aid by Congra* of '77 — LiUlt 
thai (uxe in Europe— Rtlationt friendly — ArmeJ naarali 
tmt to Ruttia in ^SO — Initnicted to propott Ameriea at a i 
the amtd aaitralilji — Ao( reetived by tht Bniprat — f 
dupoted to acknowledge indtpendenei — Anecdote of Fra 
Count du Aord — KeulralUy avakeiti great onxiety— C» 
return of peace, took earlie»t itept to prevent a eonnia 
" JVeulraiily" — /n*lruc(ton» to minitlert in Europe tut U 
mpport neulralili/ by force of armi — Adami, minitter to 
Pahltn to lAu country — Daschkoff—No trtaty lyr eomme 
vention, though great trade. 

Kussu was originally not one of the European s 
whom an application was made by Congress in '7' 
and for the recognition for the independence, ihou, 
circumstances, that will presently be mentioned in i 
qucnt year, appeared likely to give uncommon impoi 
the first diplomatic connections of the two countrii 
may account for this omission of Congress entirely 
considerations. The weir;ht and power of that natii 
become so formidable, had been confined principal! 
north, and to wars with the Turks. Little known to 
except by her attacks on the Pnissian dominions in t 
of the great Prcdcnc, and by sharing in the wicked 
of Poland in '72. the consequences of the French re 
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^t brought her armies across the Alps and the Rhine, first 
dereloped the resources of that country to full view, and in 
most sttccessfiil action. No European power has, however, 
conducted itself in a more friendly manner towards America 
than Russia; the relations of the two countries having all 
been of an amicable and satis&^tory kind. As early as '91, 
we had a direct trade up the JBaltic, but till 1809 and 10^ it 
was principally confined to imports. It has since been very 
great, though, as to imports, consisting chiefly of articlee 
that might well be made staples in this country. We have 
suffered less interruption in our commerce with Russia than 
with any other continental nation of Europe. The Emperor 
Alexander did not adopt the French system till after the treaty 
of Tilsit, in 1807, and he took the first opportunity to release 
himself from the obligation of enforcing it, by publishing the 
celebrated Ukase of December, 1810. Indeed, the system 
had never been executed with much severity in Russia. Bri- 
tish goods had never been burnt in that country, as on other 
paits of the continent, and they were always admitted in 
neutral bottoms. 

Notwithstanding Catharine II. was the author of the armed 
neutrality of '80, Russia was one of the first parties to the 
maratime coalition against France in '93. But the decla- 
ration of this Empress, in the year just mentioned, concerning 
the rights and duties of neutrals, immediately attracted the 
attention of Congress to Russia. The principles, announced 
in that instrument, though far from being complete or embrac- 
ing the whole ground,* were such as America would at once 
espouse ; they were directly hostile to the system of Great 
Britain, and in that way were likely to produce a favourable 
influence on the war then waging between the mother coun- 
try and the colonies. Congress did not delay to send a 
minister to Russia, for the armed neutrality presented an 

* The armed neutrality lefl contrabands matter of conventional latr, 
nor did it estabhsb any regulations for vessels under convoy. 

45 




KKLATIOXS WITU RUSSIA. 'i')i> 

wealth to conduct and sustain the conflict, she was in a more 
desperate condition than in 1809. 

Mr. Dana was neither received by the Russian court, nor 
was it oflScially known that he was at St. Petersburg, and as 
the empress had proposed to act a principal part in the medi- 
ation already mentioned, slie could not consent to admit a 
minister from the United States. M. de Vergennes advised 
Mr. Dana not to appear in an official character, but to keep 
his commission secret, and to represent himself as a common 
traveller. He was well recommended to the Marquis de Ve- 
rac, the French envoy at St. Petersburg, who rendered him 
essential services. M. de Verac, by the direction of his court, 
communicated all the proceedings of the American Congress 
to the Russian government, concerning the armed neutrality. 
Russia does not seem, at that time, to have been much dispo- 
sed to acknowledge the independence of the United States, or 
to take any measures that should bring the war to a close. 
It appears to have been her policy to weaken France and 
England, on account of the ambitious designs Catharine had 
on Poland, and to render them incapable of counteracting her 
projects concerning the Turks. Mr. Dana in a letter, dated 
April '82, observes that the acknowledgment of the independ- 
ence by the United Provinces was ill received at St. Peters- 
burg ; and Franklin relates an amusing story of the Count dii 
Nord, afterwards the emperor Paul, that aflbrds some illustra- 
tion of the views of the empress, though an affair of mere 
etiquette : — 

" The Compte du Nord, who is son of the empress of Russia, on 
arriving at Paris, ordered, it seems, cards of visit to be sent to all the 
foreign ministers. One of them, on which was written, Le Compte 
du Nord et le Prince Bariatinski, was brought to me. It was on Mon- 
day evening last. Being at court the next day, I inquired of an old 
minister, my friend, what was the etiquette, and whether the Compte 
received visits. The answer was, Ao», onsc faitecrire. Viold tout. 
This is done here by passing the door, and ordering your name to 
be written in the porter's book. Accordingly, on Wednesday. I 
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passed the house of prince Bariatinski, ambassador of Russia, where 
ihe Compte lodged, aod left my name on the list of each. I thought 
no more of the matter. But this day, May 24, comes the serraot 
who brought the card, and in a great afiQiction, saying he was like 
to be ruined by his mistake in bringing the card here, and wishing 
to obtain from me some paper, of I know not what kind, for I did 
not see him. In the afternoon came my friend, M. Le Roy, who is, 
also, a friend of the princess, telling roe how much he, the prince, 
was concerned at the accident, — that both himself, and the Compte 
had great personal regard for me and my character, but that our in- 
dependence not yet being acknowiedg^ed by the court of Russia, it 
was impossible for him to permit himself to make me a ^isit as a 
rouiister. I told M. Le Roy, it was not my custom to seek soch ho* 
nours, though I was very sensible of them when conferred on me ; 
that I should not have voluntarily intruded a visit, and that in thia 
case i had only done what I was informed the etiquette required 
of me. But if it would be attended with any inconvenience to 
prince Bariatinski, whom I much esteemed and respected, i thought 
the remedy was easy, — heiiad only to erase my name out of bis 
book of visits received, and I would burn their card.^' 

Peace having been made with England, Congress discover- 
ed at once, that they were about to be entangled in a very 
troublesome alliance, likely to lead to fresh quarrels. The 
project of a Russian treaty, and of acceding to the arnied 
neutrality, was soon brought under consideration. The coun- 
try had just accomplished its own independence, but it was 
not at all in a condition to enter into other wars, an4 though 
the doctrines of the northern league were cheerfully and rea- 
dily adopted, the nation was not prepared to defepd them by 
force of arms. It is true, all the powers of Europe were op* 
posed in this business to Great Britain, and if circumstances 
had compelled the parties to proceed to hostilities, America 
could hardly have expected much share in it, or much disaster 
or disgrace. Not only America required a long rest at this 
moment ; but the prospect of a general war, from which she 
ffhould be exempted, gave her hopes of inrmiediately appropri*^ 
pting to herself a valuable and profitable commerce. She 
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appeared even theo to be entering upon that career, which, 
in the course of fifteen years, was developed to her view, and 
that laid the foundation of her present great wealth with such 
rapidity and solidity. The continental Congress created foi 
the sole purposes of war, and that had governed the country 
only during a war, was at that early hour deeply impressed 
with the necessity and wisdom of neutrality. The advanta- 
ges of the remote and peculiar situation of this continent wero 
quite apparent ; the habits of the people were commercial ; 
there were then no manufactories, and some of those articles, 
that have since become the staples of the country, were either 
unknown or little cultivated, having been discouraged by the 
colonial system of the mother country. With the great ex- 
tent of sea-coast, and materials for ship-building, the govern- 
ment readily perceived the remarkable benefits the Americans 
would derive from becoming the carriers of the old world ; 
they looked to commerce not only to enrich the nation, but 
to pay the debts of the war. 

The subject of neutrality was discussed with great attention 
and anxiety by Congress, during the spring and summer of 
'83, before it was known in America that the armed neutrality 
had been dissolved on the restoration of a general peace. 
The votes and resolutions only remain to us, but the outlines 
of the system, adopted by the first administration under the 
Federal constitution, and which has rendered it equally illus- 
trious and worthy of all imitation, are at that period quite per- 
ceptible. The fame, perhaps, of that administration does not 
so much rest on having been the author of a system of neutra^ 
lity, as having maintained it during a season of unexampled 
trial and most unexpected difficulties. The policy belongs 
to the geographical situation of the country, to the form and 
character of the government; and the necessity and utility of 
it were as much fell in the confederation, as they have since 
been. We find, for example, as early as May '83, the follow- 
ing resolution adopted by Congress : '' That though Congress 
approve the principles of the armed neutrality, founded on the 
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liberal basis of a maintenance of the rights of neutral nations, 
and of the privileges of commerce, yet they are unwilling at 
this juncture to become a party to a confederacy, which may 
hereafter too far complicate the interests of the United States 
with the politics of Europe, and, therefore, ifsu^h a progress 
is not yet made in this btisiness as to make it dishonourable to re- 
cede, it is their desire that no further measures may be taken at 
present towards the admission of the United States into that confe- 
deracy,^^ A resolution, which is in reality the foundation of 
the whole policy of the United States from that day to the 
present. Mr. Dana had not entered into any arrangements, 
that could at all involve the United States ; for he had never 
been invited to accede to that convention. But when peace 
was concluded witii England, as it was not precisely known 
what stipulations he might have made with Rus(§ia, some 
anxiety was felt, lest the faith of the United States might be 
pledged. The general peace, however, entirely released 
America from the difficulties and dangers of this situation, for 
the " neutrality" expired with the war. Though the north- 
ern confederacy had been dissolved, a considerable degree of 
uneasiness still prevailed on the same subject, particularly iu 
the government of the United Provinces. That government 
was desirous of forming another coalition, and propositions to 
that effect were made to the American ministers at Pari<. 
The United States, having escaped from tlie embarrassments 
of one league, thougli, as it turned out, no ill could have be- 
fallen them under any circumstances, took the first opportu- 
nity to give instructions on that head to their ministers in 
Europe, and to repeat, in a decided manner, their sense of tlie 
propriety of a perfect neutrality : — 

'' Whereas the primary object of the resolution of October oth, 
1780, and of the commission and instructions to Mr. Dana, relative 
to the accession of the United States to the neutral confederacy, no 
longer can operate ; and as the true interest of these states requires 
that they should be as little as posJ-ible entangled in the politics 
and controversies of European nations, it is inexjiedient to renew 
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the said powers either to Mr. Dana, or to the other ministers of 
these United States, in Europe ; but, inasmuch as the liberal prin- 
ciples, on which the said confederacy was established, are conceiv- 
ed to be in general favourable to the interests of nations, and par- 
ticularly to those of the I nited States, and ought in that view to 
be promoted by the latter, as far as will consist with their funda- 
mental policy, — Resolved, that the ministers plenipotentiary of 
these United States, for negotiating a peace, be, and they are here- 
by instructed, in case they should comprise in the de6nitive trea- 
ty, any stipulations amounting to a recognition of the rights of 
neutral nations, to avoid accompanying ihem by any cngagetnentt^ 
which shall oblige the contracting parties to support those stipulations 
by arms?^ 

This country has no complaints to make against Russia for 
oppressions on its trade in Europe. Up to the period to 
which this work extends, (1814,) we are not aware that the two 
governments have ever had a single point in dispute. In re- 
gard to trade, however, and the rights of neutrals, the interest 
of Russia is much the same as that of America. We have 
always seen Russia take a principal part in all the leagues, 
or conventions, for the protection of neutral commerce and 
navigation. She depends principally upon the commerce of 
other nations for a supply of colonial, and other foreign arti- 
cles, and for the exportation of the vast quantity of raw ma- 
terials, produced by her. She has been an advocate, in time 
of war, for the greatest possible indulgence and relaxation in 

regard to neutrals. The commercial intercourse of Russia 

and the United States first led to an exchange of ministers. 
This government having received an intimation that the court 
of St. Petersburg was desirous of instituting a diplomatic con- 
nexion, appointed, in June 1809, Mr. John Quincy Adams, 
minister plenipotentiary to Russia; this courtesy was soon 
after acknowledged by the arrival, in this country, of count 
Pahlen, a minister of equal rank. No other minister was ap- 
pointed, on the part of the United States, before Mr. Bayard, 
after the peace of Ghent with England, but Russia was repre- 
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CHAPTER XIV. 



RELATIONS WITH DENMARk. 

J^o diplomatic intercourse — Erving sent to Denmark in 1811 — .^c- 
count of spoliations — French and Danish privateers — Captures — 
Convoy eases^^^em aggression on neutral rights — Remarks on that 
subject — JV'one of the condemnations of 1809, 1810, revised — Con- 
voy cases not restored-^Erving leaves Copenhagen. 

AmiIrica has never had a regular diplomatic intercourse witii 
Denmark ; though some vexatious circumstances, that at first 
excited great uneasiness, made it necessary to send a special 
commissioner to that country, in 1811.* Denmark has been 

* Denmark has bad diplomatic agents in this country, embracing, 
however, we believe, also, a commercial character. In 1801, Mr. Blicher 
Olsen was minister resident and consul general ; in 1803, Mr. Peter 
Pedersen was a charge also, with commercial functions, and latterly 
the same individual has become a minister resident and consul gene- 
ral. A '* minister resident" is usually considered as of the third order 
of diplomatic functionaries, though, never having seen any of the pow- 
ers or credentials, with which the Danish agents are invested, we are 
not precisely aware of the nature of their commission, though, we be- 
lieve, it does not extend to what is usually called negotiation ; — ^be- 
yond the making or receiving certain official communications. On the 
subject of consuls, all necessary information will, we believe, be found 
in the work on consular establishments, of Mr. D. B. Warden, late con- 
sul general of the United States at Paris. 
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celebrated for her defence of the rights of neutrals, and she 
has taken an active part in the leagues that have been formed 
for that purpose. Though the Danish navy has never been 
great, the peculiar situation of that country, at the mouth of 
the Baltic, if it has not given her the control, has, at least, 
put it in her power to harass the trade bound to the territo- 
ries bordering on those waters. Having possession of the 
passes or straits, that connect the Baltic and German seas, 
Denmark has asserted pretensions, not easily justified by the 
laws of nations, though consecrated by a very ancient custom. 
But her general treatment of neutral commerce has not been 
oppressive, though the United States have, undoubtedly, had 
cause to complain ; — Danish and French privateers have com- 
mitted acts of unwarrantable aggression on oar conmvefee ; 
unjust condemnations have taken place in her tribunals, and 
our seatnen htive been treated in a tyrannical Way in her 
ports. On ihfe othet hand, few of the powers of Europe hare 
been in a condition so weak and precarious, during the wars 
of the French revolution; accessible to the English by water, 
and to the Fnkith by land, the capital of Denmnk has been 
twice taken by one belligefeifit tvithin the centiiry, and hefr 
whole fleet carried to England. Her territory and iriands 
being occupied by French troops, Denmailc wafe forced at an 
early hour into the continental system, which she executed 
with uncommon rigour ; and in the autumn of 1807, Ehgland 
declared a war against her, that did not terminate till the 
treaty of Kiel, of 1814. Denmark was neither in a state to 
resist singly either of the belligerents, nor did her situation at 
the mouth of the sound make it possible for her to preserre 
even the appearance of neutrality. The government was 
compelled to take side with France, both from the superiority 
of the French armies, and because the allies refused peace to 
the crown prince on any other terms thafn the transfer of Nor- 
way to Sweden. 

The vexations, of which this country had to complain, took 
])larp from ISOO to 1R12. They were the consoquonco!? of 




the political situation of Denmark ; openly at war with Eng- 
land, forced to adopt the continental system, to admit French 
troops into her territories and French privateers into her 
ports. The government, however, still remained entirely 
sovereign, and to all appearances independent. The claim of 
the United States was, consequently, immediately on the Da- 
nish government, for injuries committed by her subjects, and 
the subjects of her ally, apparently within her control. The 
principle of this demand differed from that of the Neapolitan 
and Netherlands ; for in those cases, the depredations were* 
confessedly committed by the new French dynasties, — but the 
original governments, having been restored, assumed in prin- 
ciple, the debts, as well as the power and revenues, of the re- 
volutionary ones. 

The United States, having no diplomatic agent of any de- 
scription in any part of the Danish dominions, George W. 
Erving was sent, in 1811, special minister to Copenhagen, for 
the purpose of asserting the claims of the government, and of 
obtaining a discontinuance of the irregular proceedings of the 
French and Danish privateers. He received his audience 
from the minister of state, M. de Rosenkrantz, in June of the 
same year. During 1809 and 10, it appears, that 160 Ame- 
rican vessels had been captured by the Danes ; and in the 
subsequent years, there had been numerous captures by 
French privateers. In general these vessels had valuable car- 
goes. Of these captures, 42 had been condemned ; and of 
the condemned, 16 were cases that had either violated the 
laws of the United States, such as the embargo and non-inter- 
course, or had forged certificates of origin, or in other re- 
spects were not legitimate. Many of these vessels were 
carried into Christiansand, in Norway. A principal item in 
these captures was, what has been called the convoy cases. 
We are not aware, that similar violations of the neutral rights 
of this country have ever before occurred ; and as they affect 
an important provision of the laws of nations, we shall give 
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that the helligerent, having also aa unqaestioaahle right to ascertain 
the neutrality of vessels, and belligerent rights being paramount to 
neutral rights, where the two happen to be in collision, — hence 
the attempt of the neutral to deprive the belligerent of his right, 
by putting himself under convoy, forms of itself a ground of cap- 
ture and confiscation. To this I answer, First, that the bellige- 
rent rights, where they come into collision with those of neutrals, 
are not to be deemed in all cases paramount ; and that nothing can 
establish such a general rule but force, which is not law or justice. 
Secondly, that no presumption necessarily arises against the neu- 
tral, from the mere circumstance of his being found under enemy's 
convoy ; but that this point will depend upon the peculiar circum- 
stance of each case. Thirdly, that where the belligerent and 
neutral rights conflict, all other circumstances being equal, the 
plea of necessity ought to decide the question in favour of 'the 
neutral. In the case supposed, the belligerent is seeking the mere 
exercise of a right, but the neutral is occupied in his self preser* 
vation. These vessels did not seek convoy for any purpose, but they 
were forced into it ; they had no motive to seek convoy as a pro- 
tection against Danish cruisers. They had, indeed, other induce- 
ments to put themselves under convoy ; the decrees of his majes^ 
the emperor of France being then in force, that system, workii^ 
against the English orders in council, produced such a state of 
things, with regard to the commerce of America, that scarcely one 
of its ships could move on the face of the ocean, without being ex- 
posed, under this unfortunate co-operation of hostile systems, to 
capture and confiscation. But, had this happened in the cases be- 
fore us, yet it would not have formed a just ground of capture and 
confiscation; for, the merits or demerits of the Berlin and Milan 
decrees out of the question, those decrees have not been adopted 
by Denmark ; indeed, at the time the vessels were taken, his ma- 
jesty had not assumed any course, with respect to the American 
commerce, from which evil was to be apprehended ; hence, I beg 
leave to repeat, that the vessels in question cannot be presumed to 
have sought protection under British convoy, for the purpose of 
avoiding his cruisers. But if the contrary had been proved, if it 
stood confessed, that they had sought convoy against Danish crui- 
sers ; in that case, they would have been liable to capture, certain- 
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iyr-tot U w ««i»l^ 4wrteiA, Chit Oqr woirid DM Iwt fa^ 
to cwid— imHoi I urnrt iigaiD totaUf 4mij, that %lm ndn laid itara 
an tbe ftrticfa of the royal iBalnictioiii above dted, i$ avppaited if 
aoj priodple tobe foandintbe laW| — audi caecoD&lentljr aak jbmt 
AXGeUeocyloahowoieaiiyaiithoritieipitsfiivooirf If the viilMiabo 
fllent 00 the anbject, then their ttleace to to be MOitnied fat Ofurablf 
fcrtheoeotial. Bot the tawaayi, that oeatralgoodalMuiil wider tfio 
4oeaiy'f fbrtii within hto territory, or even m board bit vefaele M 
ana, which to to be at uMtediately aod totally onderbtopvotectiMaatf 
la poarfble^— 4hat these are aet liable to coefitcatioii, hot ahell be 
xetlored to the iieQtial otmenk The doctrfaie hid dowa by Gno- 
tioa, IB the ^ De Jure BelBacPacit,^^ onthiapoiat,huae¥erl>eeD 
cefated, but baa, oa the contraifi boeo edopted by pab^eqaent wiv 
ten. Englaod henelf bai Deverggoe to the eateat af coadft^auiliif 
Veaseb opoo the mere gromd of thejir boviog beoa tafcea oiMfaF 
eoeapiea' convoy ; hot she ha* captqred theai ia tfat futiiatimi end 
acqaiUed tbem.^' 

naee Teaeclf weve condeBuied by the Daaea, on Ihe pren 
MMce, either duA Ae property vraa Gngliab, the papers fitlse, 
or that pretended certificatea of Ofigin were ahown as given 
by the French conaoto in America, when the French govem- 
ment had caused officiid notice to be given to the Danish go- 
tremment, on the 32d of September, 1810, that the Freoeb 
consuto were forbidden from furnishing these certificates. 
■But upon proof being presented, that the French consuls in 
America did actually give these certificates, till the 13th of 
November, the Danish government immediately released all 
vessels furnished with them of a prior date.* As to the coa- 

* Official statement of June 23, 1811. 

Captures in 1809, - - - 38 > ^ . . . , . 
-. *^ , ,rt > Danish islands. 

Condemnations, - - - 1^ ) 

Captures in Norway in 1810, - 36 

Pbnding of do. in High Court, 8, and not one finally condemucd. 

Captures in Danish islands, in 1810, 68 

Condemnations, - - - 22 

Fending, 

Convov 
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voj cases^, the Danish government considered, that this circttm- 
stance deprived them of their original character of neutrality* 
" He who causes himself to be protected, by that act ranges 
himself on the side of the protector, and thus puts himself in op- 
position to the enemy of the protector, and evidently renownces 
the advantages attached to the character of friend to him^ 
against whom he seeks protection. If Denmark should abandoa 
this principle, the navigators of all nations woukt find their ac* 
count in carrying on the commerce of Great Britain under the 
protection of English ships of war, without running any risk. 
We every day see that this is done, the Danish government 
not being able to place in the way of it sufficient obstacles." 
To this arbitrary, and obviously most unjust doctrine, the 
American government could never accede. But Denmark 
still continued to enforce it ; and not only the vessels already 
condemned were not released, but all captures of American 
vessels, under English convoy, were held to be legal. Great 
difficulties having arisen in the examination of the cases as to 
jurisdiction, the French government proposed, that the prizes 
taken by privateers with French commissions, should be trans- 
ferred to Paris. But the Danish government did not consent 
-to this. None of the vessels condemned in 1809 or 1810 were 
released. No further interruption being given to American 
commerce in the Baltic, and no hope remaining that the con- 
demned cases would be revised, Mr. Erving left Copenhagen, 
in April, 1812, for Paris, leaving Mr. Forbes as an agent for 
the American claims. On the whole, this business terminated 
more favourably than could have been expected. The Danish 
government conducted with more justice than most of the 
other European states against whom this country has claims, 
the condemnations being few in proportion to the captures. 
We cannot doubt, that some illegal trade was carried on un- 

Convoy cases, (1810,) 
Condemned, - . - . 
Pending, . . . . 

Total captures in 1809, 1810, 
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CHAPTER XV. 

RELATIONS WITH PORTUGAL. 

Trade in Mediterranean^ exposed to Barbary cruisers^ first Ud tcf 
d^lomatie intercourse — Vessels taken by Algerines as early as '86—^ 
Before revohtian protected by British passes — J^Ttmber of eapthes in 
'93 — Humphreys sent to Lisbon in '91 — Fi*€ire to Hm eouniry-^ 
Legation suspended in 1801 — Smith in '97 — Ab cmnmercial or 
other treaty with Portugal. 

The state of our commerce in the Mediterranean, first led to 
a diplomatic intercourse with Portugal. The circumstances 
of alliances, boundaries and original claims have conferred a 
peculiar character and uncommon importance upon all the 
relations, both of the confederation and the present govern- 
ment, with France, Spain and England. And though Portu- 
gal fell within the limits of the European trade, allowed by 
the mother country, we are not aware that the commerce of 
tbut nation, or its situation, or any Other consideration, pre- 
sented motives to a correspondence which were not common 
to nearly all the European states. But the war, in which 
Portugal was engaged with Algiers in the early part of Presi- 
dent Washington's administration, suggested the expediency' 
of sending a minister to that court. 
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oTU RLLITIONS WITH POUTUGAL. 

Before tlie revolution, vessels from the American colonies, 
bound to the Mediterranean, sailed under the protection of 
British passes, granted to all the subjects of the empire. 
The trade to the Mediterranean in flour, wheat, and fish, was 
very considerable, employing, in 1774, about 1200 men, and 
20,000 tons of shipping. But the independence of the colo- 
nies having necessarily deprived our vessels of this species of 
security, several fell into the hands of the Algerines, and 
about 130 seafaring people were carried into slavery.^ The 
congress of the confederation, entirely destitute of funds, had 
no means of redeeming even the small number of individuals, 
taken in the second year after the peace ; but knowing the 
importance of the Mediterranean trade and its extremely 
exposed state, they employed, in '84, agents to proceed to 
Algiers and Morocco, for the purpose of making some sort of 
arrangement with those governments ; this was effected with 
Morocco, from whom, by the friendly interference of Spain, 
a ship had just been delivered ; but no arrangement was made 
with Algiers, nor were the men, taken in '85, ransomed, the 
Dey demanding 59,496 dollars for all the captives, whereas 
the agent was only authorised by Congress to dfier 200 dol- 
lars a man. After this unsuccessful attempt^ Cetogfesfei te« 
cepted the offer of the services of the General of the religioiis 
order of the Mathurins,f but the revolution soon aAer begin' 
ning in France, this fraternity perished with tlie others. Verr 

•' 10 captured July '85, (21 originally captured.) 
105 " " October '93. 

This was the state of the captives Nov. 13, '93, at Algiers. Several 
had died, and three or four had been ransomed. The first vessels 
were taken by the Algerines in July '85; the schooner Maria, of Bos- 
ton, and ship Dauphin, of Philadelphia — the captives amounted to 21. 

t Ordo Religiosorum, S. S. Trinitatis Redemptionis Captivonin. 
(Bonnani.) They are called in English Matbarins, and brothers of 
the redemption. It was their business to go and ransom christiaos. 
hold in slaverv on the Barbarv coast. 
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soon »&ex the ^establishmeut of the constitutioB, jaegotiations 
w^^r^ set on foot for ti^e same piupose^ but the demands of the 
Dey of Algiers were so exori>itant, that the government did 
w^ feel authorized to comply with them. Alters, however, 
being then at war with Pprtuga), whose govejumeol had 
sent some armed vessels into the Mediterranean, in oxd§r to 
arrest the depredations of thecorsairs, it was thought a favour- 
able opportunity to send a mission from the United States to 
the court of Lisbon, under the expectation of being able to 
concert a plan of mutual protection. David Humphreys, of 
Connecticut, was, in February '91, appointed minister resident, 
and soon after, this diplomatic courtesy was returned, on the 
part of Portugal, by the appointment of the Chevalier Freire* 
to the United States. 

The Portuguese continued to keep an armament in the 
Mediterranean, and afforded essential protection to our ves- 
sels, till the autumn of the year '93 ; regular convoys being 
appointed to sail at fixed periods from certain designated 
ports. But in that year a truce made with Algiers, exposed 
our vessels as well as those of the Hanseatic towns to the 
cruisers of the Barbary coast. In March '93, Col. Humphreys 
was directed to proceed to Algiers for the purpose of entering 
into some arrangement with that regency, and in '95 he was 
furnished with a full power to conclude a treaty with the 
emperor of Morocco. It is not obviously in place here to 
mention the proceedings of that agent with those powers. 
In '96, President Washington appointed Mr. John Quincy 
Adams, then minister resident at the Hague, minister pleni- 
potentiary to Lisbon. Before leaving the Hague, however, 
be was transferred to Berlin. William Lawton Smith, of 
South Carolina, was in the next year appointed with the same 
rank to Lisbon. Mr. Smith was the last minister to Por- 

* The chevalier (Cyprien-Bibeiro) Freire was transferred from this 
country to Madrid, and on the 29th of September, 1801, signed tho 
/celebrated treaty of Badajoz between France and Portufral, 
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CONCLUSION. 



The peace of Ghent is, properly, the first period in the di^ 
plomatic history of this country. It is most probable, that 
the foreign relations will, hereafter, assume a difierent aspect, 
not only on account of the extraordinary revolution in South 
America, but because we cannot expect, again, to witness 
such another revolution as was consummated in Europe, by 
the general pacification of 1814. 

Heretofore, nearly all the commerce of the United States, to- 
gether with every other sort of communication, whether relating 
to the arts, sciences, literature or diplomacy, has been held with 
Europe ; for, when this country became independent, every 
other portion of the American continent was in a condition of 
severe colonial subjection and oppression. America, follow- 
ing only that course of trade, indicated in the stipulations of 
treaties, favourable in general, though not on the most liberal 
principles, speedily attracted the attention of the world, as a 
great neutral and commercial state ; and asserted claims ex- 
ceedingly vexatious and embarrassing to the belligerents, — 
though actually possessing, herself, neither the means nor the 
power to support and enforce her system of foreign policy. 
This peculiar and very remarkable anomaly in the situation 
and condition of the United States, imparted a very novel cha- 
racter to the wars in Europe, in themselves of an extraordina- 
ry description. Those wars have now ended ; and (separate 
from some difficulties respecting the Turks and the Spanish 
islands in the West Indies) there is, unquestionably, the pro- 
spect of a long peace. But not one of the neutral doctrines, 
for which America has always contended, and from the viola- 
tion of which she has suifelred so much, has yet been secured 
by treaty stipulation. The only undoubted foundation, laid 
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for peace, consists in the excellent domestic arrangements, 
nations appear to be making, for their own prosperity, wel&re 
and safety. Congresses have settled many other matters, that 
were thought necessary for the repose of the world ; but regu- 
lations for the determination and preservation of neutral rights, 
perhaps one of the most effectual methods of preventing wars, 
have not yet met with that serious and solemn attention, to 
which they are most justly entitled. 

Since the pacification of 1814, '' eight sovereign and inde- 
pendent nations'' have been erected, in South America out 
of the ruins of the colonial governments. With these states, 
this country will probably have a great commercial and di- 
plomatic intercourse. On the subject of neutrality, their in- 
terests will be the same ; and firom their situation, they will be 
equally removed from the power and ascendancy of £uro|ie« 
The United States will naturally take the lead in all the coki«> 
cerns of this paK of the world ; and, without eotering into 4:0- 
alitions or associations of any descriplion, the influence of 
their institutions will be more extensively felt, — ^and the doc- 
trines of their neutral policy and commercial iniercourae will^ 
hereafler, find a wider sympathy, and will be asserted with 4 
greater prospect of support and encouragement. A portioD 
of Europe is engaged in resisting and counteracting this spi- 
rit and disposition ; — in re-instating, in its ancient strength and 
grandeur, what, in the French idiom, is called, the monarchi- 
cal principle. We have no reasons, perhaps, to expect wars 
from the opposition or rivalry of these systems, — but different 
races of men will certainly be prepared under their influence ; 
and, whatever efTect the spirit of free inquiry and general edu- 
ration may have on the relations of nations with each other, 
(for the experience of the world has not yet shown, that the 
most enlightened states are the least exposed to wars), there 
can be no doubt but that changes and improvements in go- 
vernments will, hereafter, be accomplished in a more gradual 
and satisfactory manner, and with less danger of violence ajwl 
bloodshed. 
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TREATIES WITH FRANCE. 

1. 0( amity and commerce, of the 6th of February, 1778 ; ne- 
gotiated at Paris, by C. A. Gerard, B. Franklin, Silas Deane, 
and Arthur Lee. Ratified by Congress on the 4th of May, 
1778. Annulled by act of Congress of July 7, 1798. 

2. 0( alliance, of the 6th of February, 1778 ; negotiated at 
Paria^ by C. A. Gerard, B. Franklin, Silas Deane, and Arthur 
Lee. Ratified by Congress on the 4th of May, 1778. Annul- 
led by act of July 7, 1791. 

3. Contract concerning the loan and re^payment of money, of 
the 16th of July, 1782; framed at Versailles, by Gravier de 
Vergennes, and B. Franklin. Ratified by Congress on the 
22d of January, 1783. 

4. Convention concerning consuls and mce-^onsuU, of the 
14th of November, 1778; negotiated at Versailles, by L. C. 
de Montmorin and Th. Jefferson. Annulled July 7, 179S. 
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5. Convention for terminating differeiuxs^ of the 30th of Sep- 
tember, 1800 ; negotiated at Paris j by Oliver Ellsworth, Wil- 
liam Richardson Davie, William Vans Murray, and Joseph 
Bonaparte, Charles Pierre Claret Fleurieu, and Pierre Louis 
Roederer. Provisionally ratified on the 18th of February, 
1801 ; and finally declared to have been raUfied on the 21st 
of December, 1801. Expired. 

G. Ceding Louisiana^ of the 30th of April, 1803 ; negotiated 
at Parisy by Robert R. Livingston, James Monroe, and Barbe 
Marbois. Ratified on the 21st of October, 1803. 

7. Convention for the payment of sixty millions of francs to 
France for the cession of Louisiana, of the 30th of April, 1803 ; 
negotiated at ParU, by Robert R. Livingston, James Monroe, 
and Barbe Marbois. Ratified on the 21st of October, 1803. 

8. Convention to secure the payment of the sum due by France 
to citizens of the United States^ of the 39th of April, 1803 ; ne- 
gotiated at Paris, by Robert R. Livingston, James Monroe, 
and Barbe Marbois. Ratified on the 21st of October, 1803. 



TREATIES WITH THE STATES GENERAL OF THE UNI- 

TED NETHERLANDS. 

1. 0( amity imdcoymnerce, of the Slh of October, 1782 ; ne- 
gotiated at the Ha((uc, by John Adams, George Van Rand- 
vvyck, B. V. D. Santheuvel, P. V. Bleiswyk, W. C. H. Van 
Lynden, D. I. Van Heeckeren, Joan Van KufTeler, F. G. Van 
Dedem, and H. Tjassens. Ratified by Congress on the 23d 
of January, 1783. 

2. Convention concerning vessels re-captured, of the 8th of 
October, 1782; negotiated at the Hague, by John Adams, 
Geor":e Van Randwvck, B. V. D. Santheuvel, P. V. Bleiswvk. 
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W. C. H. Van Lynden, I). I. Van Hceckeren, Joan Van Kiif- 
feler, F. G. Van Dedem, and H. Tjassens. Ratified by Con- 
gress on the 23d of January, 1783. 



TREATY WITH SWEDEN. 

1. Of amity and commerce^ of the 3d of April, 1783 ; negoti- 
ated at Paris^ by Gustavus Philip de Creutz, and Benjamin 
Franklin. Ratified by Congress on the 29th of July, 1783. 
By a separate article to this treaty, it was to have full effect 
only for fifteen years, counting from the day of the ratifica- 
tion. It consequently expired on the 29th of July, 179S. 

TREATIES WITH GREAT BRITAIN. 

1. Provisional articles of peace, of the 30th of November, 
1782; negotiated at Paris, by Richard Oswald, John Adams, 
Benjamin Franklin, John Jay, and Henry Laurens. Sanction- 
ed by Congress on the 11th of April, 1783. 

2. Armistice, declaring a cessation of hostilities, of the 20th 
of January, 1783; negotiated at Versailles, by Alleyne Fitz 
Herbert, John Adams, and B. Franklin. Sanctioned by Con- 
gress on the 11th of April, 1783. 

3. Definitive treaty of peace, of the 3d of September, 1783 ; 
negotiated at Paris, by David Hartley, John Adams, Benja- 
min Franklin, and John Jay. Ratified by Congress on the 
14th of January, 1784. 

4. Treaty of amity, commerce, and navigation, of the 19th qf 
November, 1794 ; negotiated at London, by William Wynd- 
ham, (baron Grenville,) and John Jay. The ratifications were 
exchanged at London, on the 28th day of October, 1795. 
Th^ first explanatory article to this treaty was ratified on the 
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9th of May, 1796. The second txplanaiory article wbs ratified 
on the 6th of June, 1798. The former of these explanatory 
articles was negotiated at Philadelphia^ on the 4th of May, 
1796, by P. Bond, and Timothy Pickering; and the latter at 
London^ on the 15th of March, 1798, by Lord Grenville, and 
Rufus King. 

5. Convention relative to the execution of the 6(fc article of 
the treaty of the 19th of November, 1794, of the 8th January, 
1802; negotiated at London, by Robert Banks Jenkinson, 
(lord Hawkesbury,) and Rufus King. Ratified on the S6th 
of April, 1802. 

6. Of peace and amity, of the 24th of December, 1814 ; ne- 
gotiated at Ghent, by James lord Gambier, Henry Goulbum, 
and William Adams, and John Quincy Adams, James A. Ba- 
yard, Henry Clay, Jonathan Russell, and Albert Gallatin. Ra- 
tified on the 17th of February, 1815. 

TREATIES WITH PRUSSIA. 

1. Of amity and commerce. This treaty bears no special 
date, but was signed by the negotiators as follows : by B. 
Franklin, at Passy, on the 9th of July, 1785 ; by Thomas Jef- 
ferson, at Paris, on the 28th of July, 1785 ; by John Adams, 
at London, on the 5th of August, 1785 ; and by F. G. D. Thu- 
Icmeyer, at the Hague, on the lOth of September, 1785. By 
the 27th article it was limited to ten years, and expired in 
179G. Ratified by Congress on the 17th of May, 178G. 

2. Of amity and commerce, of the 11th of July, 1799 ; nego- 
tiated at Berlin, by John Quincy Adams, Charles William 
count of Finckcnstein, Philip Charles of Alvensleben, and 
Christian Henry Curce. Ratifications exchanged at Berlin, 
on the 22d of June, 1800. By the 27th article, it was limited 
to ten years, and expired on the 22d of June, 1810. 
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TREATY WITH SPAIN. 



1. Of friendship, limits, and navigation, of the 27 th of Octo- 
ber, 1795; negotiated at San Lorenzo el Real, by Thomas 
Pinckney, and the Prince of Peace. Ratified on the 3d of 
March, 1796.* 
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